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Abstract
Over the years, climate change and sustainable development have become global
concerns that have attracted global attention. This is owing to the fact that human
activities calculated to bring about economic growth and sustainable development have
wrecked great havoc and disrupted the balance that exists between growth and the
environment. It has therefore become crucial for nations to work towards a common
goal which is to fight against climate change in order to achieve sustainable
development.
This can be achieved by reducing activities that contribute to greenhouse gases in the
atmosphere and to climate change. Also, countries will need to adjust their laws to
accommodate enhanced policies that promote sustainability in all sectors and to hold
people whose activities are likely to degrade the environment accountable for their
actions.
This research compares Nigeria and Canada – their sustainable laws and impact
assessment processes regarding oil and gas activities with the focus on climate change
and sustainable development. It exposes the inadequacies present in the existing
environmental impact assessment process of both Canada (a developed country) and
Nigeria (a developing country) and demonstrates that Canada has been more compliant
to sustainable development goals than Nigeria. It also shows that there is further room
for improvement in the environmental impact assessment processes of both
jurisdictions, especially pertaining to the issues of climate change, public participation,
and the achievement of the sustainable development goals as agreed on by the
international community. Hence, the need arises to bridge the gaps that exist between
international and domestic environmental standards.
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Chapter 1 – Introduction
1.1 Research Problem
1.1.1

Introduction

The aim of this thesis is to examine the full import of the terms ‘Climate Change’ and
‘Sustainable Development’. It also appraises the proximate relationship between these
two concepts and how a successful partnership can be achieved between pursuing
economic developmental goals, ensuring environmental preservation and restoration in
our present world.1
This thesis further considers the international and historical background of the concepts
of climate change and sustainable development, the major effects of climate change on
our environment and how far the goals of sustainable development have been inculcated
and adopted in our day-to-day economic and environmental activities. In addition, it
seeks to proffer viable solutions and recommendations that are capable of achieving a
low carbon energy environment and assisting to meet greenhouse gas (GHG) Reduction
Targets.2
For this reason, my research would not only identify the existing framework that
regulates climate change and sustainable development, rather the purpose of my
research shall be to consider the following research questions to wit:
i-

Can economic development be fully achieved in a sustainable way without the

cost of compromising the environment?

Mary Nnabara, Research Paper on “Climate Change and Sustainable Development: The Exigency for
Clean & Low Carbon Energy Sources in Our Environment” (2019) at 2.
1

2

Ibid.
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ii-

How feasible will it be for developed and developing countries to safely

transition from a fossil fuel economy into a greener energy economy?
iii-

What are the viable ways in which climate change can be mitigated and how

can the Canadian and Nigerian Legal framework be restructured and reviewed to
accommodate feasible implementation policies?
Utilizing Canada and Nigeria as case studies, major environmental and climate change
problems caused by oil and gas activities are identified in these countries. These
contribute immensely to the build-up of greenhouse gases in the atmosphere. Attention
is also given to the environmental impact assessment laws that these countries have in
place to tackle these problems and the best practices which policy makers can adopt to
further strengthen their existing environmental impact assessment procedures.
In the case of Canada, the province of Alberta will be utilized as the centre of the case
study when analysing the atmospheric and environmental impacts of oil sands
development in Alberta and its contributions to the build-up of greenhouse gases and
climate change on the Canadian environment. This is owing to the fact that a huge
deposit of Canada’s oil sands can be found in the Alberta region and a couple of mega
oil projects have been undertaken in the said region. In the case of Nigeria, the Niger
Delta region will be used as a focal point of the case study to highlight the impacts of
the unsustainable oil and gas activities on the Nigerian environment because a
significant proportion of Nigeria’s oil deposits are located therein, and also, many oil
and gas exploration activities are been carried out in the region.3

3

Fasina, Omolola Anuoluwapo, "Environmental Impact Assessment for Oil and Gas Projects: A
Comparative Evaluation of Canadian and Nigerian Laws" (2016) at 34. Electronic Thesis and
Dissertation Repository. 4333.
<https://ir.lib.uwo.ca/etd/4333>
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1.1.2 Background and context
Spanning from the 20th century, our world has experienced significant progress with
respect to technological innovation, energy security, social wellbeing, structural
transformation, industrial upgrade, increased labour productivity, economic growth and
improved infrastructure. A combination of these improvements provide people with a
comfortable, habitable and healthy environment where humans and all breathing
creatures can thrive, greater quality of life, improved standard of living, rare
opportunities and of course more freedom to achieve what is called ‘Development’4
However, this calibre of conventional progress, growth and development does not come
without a price. The consequent price is one that is increasingly challenging to endure,
sustain or justify.5
The resultant environmental impacts of these activities is widespread across the globe,6
as our environment has constantly experienced extreme degradation and deterioration,
though we depend uniquely on our environment for virtually everything we care about
– ranging from the water we drink, the air that we breathe, the relatively stable climate
over the past years that has provided the basis for human civilization and the ecosystems
that ensure fertile soil, abundant fresh water and that connect us to the natural world.7
Unfortunately, in lieu of the above, what we now have are polluted and contaminated
water courses, infertile poisonous soil, drought and flooding as a result of global
warming and climate change, and people living in extreme poverty with no access to

4

John R Nolon & Patrica E Salkin, Climate Change and Sustainable Development Law in a Nut Shell,
(St Paul, Minnesota: West Academic Publishing, 2011) at page VII.
5

Ibid.

6

Ibid.

7

Ibid.

4

electricity. This translates to the glaring fact that our famous ‘Conventional
Development’ is in itself Not Sustainable.8
1.1.3

The Research Problem

The concepts of climate change and sustainable development both have their origin
deeply embedded in International Law. Thus, one cannot wholly appreciate or critically
understand the intricacies of climate change or sustainable development without having
proper recourse to International Law from where they derive. International law sources
in this context include Treaties, Accords and Declarations ratified by various memberstates for the preservation of the environment. As the thesis progresses, the major
applicable treaties that ultimately provide for sustainable ways to protect our
environment are discussed for further clarity.
Environmental Impact Assessment helps mega project prospectors (companies) and the
government to know beforehand the implications of any mega project they intend to
undertake and whether or not the project will bring about befitting environmental
growth and economic development or it will wreck great havoc on the environment.
Also, public participation and involvement of the indigenous communities will greatly
help these prospecting companies and the government to better understand the
environment whose resources they intend to harness or exploit. For it is only when they
understand the ecology and sensitivity of the land they intend to exploit that they can
be able to employ the right strategy and technology to carry out their projects with great
caution without disrupting the balance that exists in the said environment. This can only
be properly achieved with the help of the indigenous communities who existed on and
have adequate knowledge of the land prior to arrival of the company or the government.

8

Ibid at VIII.
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Hence, the need for public participation and involvement in decision making process
on matters that affect the land. This research considers the extent and importance of
indigenous participation in mega projects as well as the role of the international
community in ensuring that nations are compliant in upholding environmental
standards and preservation of the atmosphere by meeting emission reduction targets.

1.2 The Definition of Concepts
1.2.1. ‘Climate Change’ – this is the long-term alteration of temperature and typical
weather patterns in a place. Climate change could refer to a particular location or to the
planet as a whole and may cause weather patterns to be less predictable. These
unexpected weather patterns can make it difficult to maintain and grow crops in regions
that rely on farming because expected temperature and rainfall levels can no longer be
relied on. Climate change has also been connected with other damaging weather events
such as more frequent and more intense hurricanes, floods, downpours, and winter
storms.9
1.2.2. ‘Environment’ – this is the complex of physical, chemical, and biotic factors
(such as climate, soil, and living things) that act upon an organism or an ecological
community and ultimately determines its form and survival. It is also the aggregate of
social and cultural conditions that influence the life of an individual or community.10
1.2.3. ‘Fossil Fuel’- this is any of a class of hydrocarbon-containing materials of
biological origin occurring within Earth’s crust that can be used as a source of energy.11

9

National Geographic, Resource Library Encyclopaedia Entry: Climate Change (2020). Online:
<https://www.nationalgeographic.org/encyclopedia/climate-change/>.
10

Merriam Webster, Definition of
webster.com/dictionary/environment>.
11

Environment

(1828)

Online:

<https://www.merriam-

Britannica, Definition of Fossil Fuel (2020) Online: <https://www.britannica.com/science/kerogen>.

6

In other words, it is a natural fuel such as coal or gas, formed in the geological past
from the remains of living organisms.
1.2.4. ‘Low Carbon Energy’ – this is simply a source of energy that is less reliant on
fossil fuel and therefore has minimized output of greenhouse gas emissions on the
environment or atmosphere.
1.2.5. ‘Gas’- this a fluid (such as air) that has neither independent shape nor volume
but tends to expand indefinitely. It is also a substance that can be used to produce a
poisonous, suffocating, or physically irritating atmosphere.12
1.2.6. ‘Gas Flaring’- this refers to the combustion of associated gas generated during
various processes including oil and gas recovery, petrochemical process and landfill
gas extraction.13
1.2.7. ‘Greenhouse Gases’- is any gas that has the property of absorbing infrared
radiation (net heat energy) emitted from Earth’s surface and reradiating it back to
Earth’s surface, thus contributing to the greenhouse effect. Carbon dioxide, methane,
and water vapour are one of the most important greenhouse gases.14
1.2.8. ‘Oil’- is any of numerous unctuous combustible substances that are liquid or can
be liquefied easily on warming, are soluble in ether but not in water, and leave a greasy

12

Merriam
Webster,
Definition
webster.com/dictionary/gas> .

of

Gas

(1828)

Online:

<https://www.merriam-

Generon, What is Gas Flare? – Why is it Done & Viable Alternatives (2019). Online:
<https://www.generon.com/what-is-gas-flaring-why-is-it-done-alternatives/> .
13

14

Britannica,
Greenhouse
gas:
Atmospheric
<https://www.britannica.com/science/greenhouse-effect> .

Science

(2020).

Online:

7

stain on paper or cloth.15 It is simply a viscous liquid derived from petroleum, especially
for use as a fuel or lubricant.
1.2.9. ‘Oil Sands’ – also known as tar sands, are sand and rock material which contains
crude bitumen, a dense, viscous form of crude oil. Bitumen is too thick to flow on its
own, so extraction methods are necessary.16 They are basically a deposit of loose sand
or partially consolidated sandstone containing petroleum or other hydrocarbons.
1.2.10. ‘Sustainable Development’- this is simply economic development that is
carried out without the depletion of natural resources nor environmental degradation.

1.3 Research Methodology
This research questions of this thesis are conducted by employing an analytical
approach that provides a background knowledge on the nature and scope of the concepts
of climate change and sustainable development. Environmental and sustainable
development laws (both international and domestic) that protect the atmosphere and
environment in Nigeria and Canada are examined. The Environmental Impact
Assessment Framework is analysed in both jurisdictions to better understand whether
and how their implementation has delivered cogent sustainability gains to local
communities and citizens.
By utilizing a comparative law tool, this thesis analyses and compares in detail the
extent to which compliance with sustainability laws and policies has been achieved in
both Nigeria and Canada and it will proffer solutions on how the government of both

15

Merriam Webster, Definition of Oil (1828) Online: <https://www.merriamwebster.com/dictionary/oil> .
16

James Chen, Oil Sands (2018). Online: <https://www.investopedia.com/terms/o/oilsand.asp> .
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countries can further strengthen the laws of both jurisdictions to comply with tenets of
sustainability.
The comparative law method has arguably been one of the effective methods of
carrying out research as it makes it easier for the writer to distinctively identify
loopholes or lacuna in the research field and also discover ways on how to improve it
by importing and adapting plausible recommendations that may help to alleviate the
problems of the research field.
Comparative law has been argued by Mathias Siems to have an “intrinsic purpose,”17
as it provides knowledge of foreign law, thereby making lawyers and law students
reflect on their own laws.18 The comparative law method provides a framework as to
how different sets of legal rules work in addressing a particular problem. In essence, as
Siems notes- “the lawyer exposed to foreign experiences may develop a deeper and
potentially more critical, perspective of his own law and the choices its legislators and
courts have made.”19 Thus, given the extent to which comparative law exposes a lawyer
and law students to foreign experiences, it can be argued that comparative law helps to
broaden the understanding of how legal rules work in context.
This methodology will be carried out with the aid of primary and secondary legal
sources, that is, case law, statutes (domestic), articles and textbooks. In addition,
reference will be made to the sources of international law as contained in Article 38 (1)
of the Statute of the International Court of Justice, which includes international

17

Mathias Siems, Comparative Law (United Kingdom: Cambridge Press, 2014) at 2. See also Fasina,
supra note note 3 at 13.
18

Ibid.

19

Siems, supra note 17 at 3. See also Fasina, supra note 3 at 13.
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conventions, international custom, general principles of law, judicial decisions and the
teachings of the most highly qualified publicists of the various nations.20

1.4 Literature Review
Just as Umberto Eco stated in his book “How to Write a Thesis”–
Even the brightest young writer will find it difficult to work in a vacuum and establish
an argument ab initio. He must find a foothold in past scholarship… Medieval writers
saw themselves as “dwarves” compared to the “giant” ancients they revered, and yet
they could see further than the ancients because they were “dwarves standing on the
shoulders of giants.”21

this research was not carried out in vacuum nor isolation as substantial reliance is placed
on previous scholarly works of various writers on the subject-matter. Reference is made
to the salient International laws that regulate this field, literary works, contributions and
ideas of distinguished scholars. Substantial credence is also given to the successes,
lapses and lacunas of their works and how same can be improved upon to satisfy the
needs lagging in this area.
Notable scholars have written extensively on the concepts of climate change and
sustainable development. While some scholars in their literary works have ascribed
distinctive meanings to these concepts, others have tried to bring to bear the relationship
that exists between them and the need for humans and development to progress towards
an era of utilizing clean energy for the purpose of sustainability.22 In an attempt to throw
more light on this field, a good number of authors have employed a comparative review
of different jurisdictions when explaining the relationship that exist between climate

20

United Nations, Statute of the International Court of Justice, 18 April 1946, International Court of
Justice, Art 38(1), online: <http://www.icj-cij.org/documents/?p1=4&p2=2> . See also Fasina, supra
note 3 at 8.
21

Umberto Eco, How to Write a Thesis, (Cambridge: MIT Press, 2015) at 5.

22

Nnabara, supra note 1 at 11.
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change and sustainable development and how a successful partnership can be achieved
between development and the environment. In the same vein, some writers believe that
environmental impact assessment and public participation play a vital role in mitigating
climate change and safeguarding the environment.
In their book, 23 John R Nolon24 and Patricia Salkin25 comprehensively explained the
meaning of climate change and sustainable development. They appraised the proximate
relationship that exists between climate change and sustainable development by
considering the historical, international and legal background of both concepts and how
they interface in the daily economic and developmental activities of man. The authors
also appreciated various state and local initiatives that draw on the skills of the planning,
including energy-efficient buildings, green buildings and sites, renewable energy, green
neighbourhoods, green infrastructure, and district energy systems and climate change
adaptation through sequestration, resiliency, and adjustments to sea level rise.26 They
addressed major determinants of climate change that render the concept of sustainable
development unachievable. They considered certain reformist Federal, State and Local
policies such as the “Cap and Trade Policy” system which is intended to curb
greenhouse gas (GHG)) emissions (i.e., to reach responsible emission targets), cut down

23

Nolon & Salkin, supra note 4.

24

John R Nolon is James D Hopkins Professor of Law at Pace University School of Law, Counsel to its
Land Use Law Center, Counsel to its Land Use Law Center, and Director of its Kheel Center on the
Resolution of Environmental Interest Disputes. He is the author of twelve books and fifty articles on land
use and sustainable development, served as a Fulbright Scholar on Sustainable Development on
Argentina, and has been Visiting Professor of Environmental Law at the Yale School of Forestry and
Environmental Studies since 2001.
25

Patricia E Salkin is the Raymond & Ella Smith Distinguished Professor of Law at Albany Law School
where she also serves as Associate Dean and directs the Government Law Center. Salkin is the author of
the five-volume American Law of Zoning, 5th ed (Thomas West) and the four-volume New York Zoning
Law and Practise, 4th ed (Thomas West), as well as numerous articles, columns, chapters, books and
casebooks focused on land use law, community development, and sustainability.
John R Nolon & Patricia E Salkin “Integrating Sustainable Development Planning & Climate
Change Management: A challenge to Planners and Land Use Attorneys” (2011) 63:8 Planning &
Environmental Law at 3.
26
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on tax carbon, establish trading markets, require cleaner energy in fuels, reduce energy
consumption, or produce alternative vehicles.27 I consider the approach in this literature
a useful one for any reader who seeks to understand the concepts of climate change and
sustainable development. These authors’ approach in evaluating the key tenets of
climate change and sustainable development is indeed critical. They didn’t just focus
on climate change as a problem, they tried to proffer viable ways in which the world
can achieve development without compromising the environment. They were also
realistic by coming to terms with the problem of cost for transitioning into greener
energy and how it will be a hindrance to achieving sustainable development especially
in developing countries. However, they provided cogent reasons why developing
countries should embrace sustainable development and its attendant costs, noting that
these countries are likely to bear the greatest impacts of climate change. Phillip J
Cooper 28 and Claudia Maria Vargas2930 raised the fundamental question of “feasibility”

27

Nolon & Salkin, supra note 4.

28

Phillip J. Cooper is the Gund Professor of Liberal Arts in the Department of Political Science at the
University of Vermont. He is A Fellow of the National Academy of Public Administration and was the
first recipient of the Charles Levine Award for excellence in Public Administration, given by the National
Association of Schools of Public Affairs and Administration and the American Society of Public
Administration. His books include, among others, By Order of the President: The Use and Abuse of
Executive Direct Action, Governing by Contract, Battles on the Bench, Implementing Sustainable
Development: Experiences in Sustainable Development Administration (Co-Ed.), Hard Judicial Choices,
and Public Law and Public Administration, now in its third edition.
29

Claudia Maria Varga is Director of Intercultural Programs, Vermont Leadership Education for Health
Professional Program and Research Assistance Professor of Paediatrics, College of Medicine, University
of Vermont. Her publications include Caring for Children with Neurodevelopmental Disabilities and
their families: An Innovative Approach to Interdisciplinary Practise (Co-Ed.), Implementing Sustainable
Development Administration: Experiences in Sustainable Development Administration (Co-Ed.),
“Community Development and Micro-Enterprises: Fostering Sustainable Development,” “Sustainable
Development Education: Averting or Mitigating Cultural Collision.” And Women in Sustainable
Development: Empowerment through Partnership for Healthy Living.” The workers have worked
together on sustainable development research for more than a decade, serving as consultants to the United
Nations, the World Bank, and a number of Countries in the process. They have facilitated international
programs on sustainable development implementation or were lead presenters for conference in several
regions of the world, involving participants from many countries.
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and “implementation” of sustainable development Policies.31 They argue that despite
policy commitments made by several member-states towards sustainable development,
there is still the lingering dilemma of technical, legal, fiscal, administrative, political,
ethical and cultural feasibility of sustainable development policies. They further
identified that the problem of sustainable development in our current world is not the
lack of ideas rather it is the issue of turning policy commitments and designs into action
– that is, a lack of sustainable development implementation.32 This approach is critical,
in-depth and progressive as it seeks to solve the problem of feasibility and
implementation of policies.
Wei-Yin Chen et al in their book33 focused on the mitigation of climate change by
means of viable technology that help to reduce CO2 emission from the utilization of
renewable energy and improvement of energy efficiency to establishing a sustainable
society and stabilizing the environment. They discussed amongst other things the major
challenges which the world may encounter in transitioning from a fossil-fuel economy
to a renewable energy economy and they further suggest strategies which can be
adopted to hasten the said transition.34 Like other authors, Wei-Yin Chen et al examined
the international efforts to combat climate change and adopt sustainable development
policies (that is, the development of treaties, accords and declarations ratified by
member-states). They also highlighted several state and local initiatives that have been
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developed in various countries to assist their economy to embrace clean energy
initiatives.
Takafumi Ohsawa and Peter Duinker appraised the current Environmental Assessments
Laws in Canada and the extenet to which they have been implemented to curb the
lingering issue of greenhouse gas (GHG) emission with respect to approving certain
projects that are likely to contribute to climate change. 35 I respectfully submit that this
approach is quite restrictive as climate change affects the world at large and not limited
to the Canadian environment alone.
F William Brownell et al analysed the major risks and challenges that come with
managing climate change regulation. They shed more light on the legal impact of
climate change and considered the importance of developing a regulatory framework
and rules for climate change to accommodate the environment and development. They
also identified key industries (such as construction industry, product manufacturers and
corporate clients in general) that may be affected by the implementation of climate
change regulation with specific respect to a carbon constrained economy and they
considered ways by which they are most likely to adapt.36
In his book, Peter Read focused on the scientific aspects of global warming and the
need to utilize sustainable fuel technology to minimize the impact of global warming

Takafumi Ohsawa & Peter Duinker, “Climate Change Mitigation in Canadian Environmental Impact
Assessments” (2014) 32 Impact Assessment and Project Appraisal 222. See also Nnabara supra note 1
at 14.
35
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F William Brownell et al, Inside Minds: The Legal Impact of Climate Change, (Boston: West
Academic Publishing, 2010). See also Nnabara, supra note 1 at 14.
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on the environment. He also talks about the popular ways by which we can ensure
efficient emission reduction such as the cap and trade mechanism.37
Daniel Bodansky in his article examined the role of the International Court of Justice
in adjudicating on climate change matters with respect to international negotiations on
climate change. He also discussed the Report38 of the Intergovernmental Panel on
Climate Change, (IPCC) especially the all-important issue of climate change litigation
which raises questions such as the following: who has standing to sue, how to determine
the damages caused by climate change, how to allocate responsibility to particular
actors and what the test for liability should be.39 This approach is a new development
much to be welcomed in our legal systems.
Paola Villavicencio Calzadilla reiterated the content of the 2030 Agenda, specifically
Sustainable Development Goal (SDG) 7 which focuses on issues related to affordable
and clean energy. She addressed the present situation of renewable energy, and its
benefits and impacts with specific emphasis on solar and wind energy. She further
evaluated key tenets of the framework of energy justice and proffered viable solutions
which could assist the government and business owners in the implementation of
renewable energy policies and practices aimed at promoting energy justice.
In his recent paper on climate change, Samvel Varvastian emphasized the right of every
human to a clean and healthy environment. He reiterated the need for judicial

37

Peter Read, Responding to Global Warming: The Technology, Economics and Politics of Sustainable
Energy (London & New Jersey: Zed Books Limited, 1994). See also Nnabara, supra note 1 at 15.
38

Intergovernmental Panel on Climate Change (IPCC), Climate Change 2014: Synthesis Report
(2014) Summary for Policymakers (SPM), 4–5.
Daniel Bodansky, “The Role of the International Court of Justice in Addressing Climate Change: Some
Preliminary Reflection” (2017) 49 Arizona State Law Journal at page 6. Online:
<http://arizonastatelawjournal.org/2017/09/02/the-role-of-the-international-court-of-justice-inaddressing-climate-change-some-preliminary-reflections/>. See also Nnabara, supra note 1 at 15.
39

15

intervention, the development of climate change law and climate change litigation in
this field as a result of right-based claims which would normally ensue from daily
human activities. His argument hinges on the right of every individual to life, dignity
of human person and a clean and healthy environment as entrenched in the constitution
of many countries (such as Nigeria, United States, Canada etc.) and also in the African
Charter on Human and People’s Rights.
He addressed the role of the judiciary in managing litigation which is likely to stem
from a breach of these rights. He further analysed landmark cases decided in Nigeria
and the United States wherein persons whose rights were violated invoked the
provisions of the Constitution and the African Charter to enforce their rights. He also
suggested the need for the judiciary arm of government to step up to the needs of the
ever-evolving field of climate change, not only to enforce climate change laws and
policies but also to meet the needs of the persons who feel that their rights have been
infringed upon. He believes that if the legal aspect of climate change is strengthened, it
will have a positive impact on curbing climate change problems.40 This, to me, is a good
approach because when we understand our right to a healthy environment as
individuals, we are less inclined to undertake actions that is likely to undermine such
rights and we become mindful of other individuals as well.
Banuri Tariq addressed the key tenets of the 15th Conference of Parties (COP) to the
United Nations Framework Convention on Climate Change (UNFCC). He identified
the following five pillars or core political issues of the agreements namely; (a) support
for adaptation, (b) developed country targets, (c) supported developing country

Samvel Varvastian, “The Human Right to A Clean and Health Environment in Climate Change
Litigation” (2019) Max Planck Institute for Comparative Public Law and International Law: Research
Paper Series at 9. See also Nnabara, supra note 1 at 16.
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mitigation actions, (d) scaled up and predictable financial and technological support for
mitigation and adaptation, and (e) institutional arrangements and governance structures.
He described these pillars as, on the one hand, facilitating mechanisms since they create
enabling conditions for actions and, on the other hand, they provide a means of
assessing progress in future years.41
He believes that addressing climate change requires a switch to renewable energy as
well as a reduction in energy consumption while maintaining economic welfare through
energy efficiency. He further addressed the need of turning policies into action. This
has been a major set-back for many nations in the fight against climate change.42
Benoit Mayer, in his paper, evaluates the role of environmental assessment as an
effective tool in climate change mitigation. Benoit believes that positive or negative
environmental impacts are likely to result from the activities that various administrative
authorities approve, hence, there is the need for implementation of viable environmental
assessment laws by states to help protect the environment by reducing activities which
are likely to contribute to a build-up of greenhouse gases (GHGs) in the atmosphere.
Like other authors, he also stresses the importance of compliance after the development
of environmental policies because this is the only way carbon reduction targets can be
achieved.43
John R Nolon, in his article, examines and defines in detail the field of sustainable
development and its capacity to meet up with the challenges it faces. He is of the opinion
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that for development to be sustainable it must improve and or at least not worsen;
however, our world is currently experiencing a form of development that comes at a
cost. He sees climate change as a complicating factor in sustainable development and
believes that there exists a constant tug of war between the economy, equity and the
environment. He considers the real issue of change in our world and the evolution of
legal principles and strategies to meet up with this change, especially with respect to
land use and natural resources. He emphasizes the point that the law can and should be
used as an instrument of positive change to curb activities that are likely to cause
climate change and to move us, one step at a time, toward our common future.44
Margaret Rosso Grossman, in addition with other scholars, extensively defines climate
change and describes the various sources of greenhouse gases (GHGs) such as carbon
dioxide (CO2), methane (CH4), nitrous oxide (N2O), hydrofluorocarbons (HFCs),
perfluorocarbons (PFCs), and sulphur hexafluoride (SF6) which are emitted by way of
human activities and sequestered by plant or animal respiration and seasonal vegetative
cycles. Using the United States as a case study, Margaret identifies the various ways by
which the impact of climate change can be mitigated such as energy conservation, the
utilization of renewable fuel sources, monitoring, reporting of GHGs emissions and
adaptation of states to the consequences of climate change. She also gave an insight to
the international dimension of climate change and stated the importance of the law as a
tool in reaching the goals of sustainable development.45
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Chitzi C Ogbumgbada46 suggests the need for the development of a legal framework
for using renewable energy in Nigeria.47 He further states that amongst the various
available options for emission reduction, one of the major ways to tackle the problem
of climate change is the utilization of renewable energy sources.48
Francesco Sindico linked the seventeen SDGs with the provisions of the Paris
Agreement. He believes the Paris Agreement incorporates the SDGs. Thus, both
provisions should be integrated to achieve emission reduction targets and development
that is truly sustainable.49
Damilola Olawuyi, in his book50, sheds more lights on the Nigerian environmental law
and principles, activities that constantly degrade the environment and contribute
immensely to climate change and how these climate issues can be resolved. He achieves
this by reviewing the applicable international and domestic laws that guide the climate
and environmental affairs of Nigeria. He goes further to explain the unstainable ways
by which oil and gas companies have constantly harnessed crude oil and the effects of
these activities on the environment and how such unsustainable processes can be
improved in order to preserve the environment, reduce the build-up of greenhouse gases
that contribute to climate change and pursue sustainable development goals.
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Fasina Omolola, in her thesis51, utilized comparison as tool in analysing the
environmental impact assessment process of the Canadian and Nigerian jurisdictions.
She explored the different international and domestic policies that exist in these two
jurisdictions, the practicability of these policies and how they have been able to achieve
sustainable goals by applying same to their daily activities. She also emphasizes the
importance of public participation to help improve environmental impact assessment
processes in these two jurisdictions.

1.5 The Existing Gap
A critical review of the existing literature by various scholars who have by way of
different approaches studied the scientific, historical, legal and regulatory framework
pertaining to the fields of climate change and sustainable development, has revealed the
following: individual writers have ascribed distinct meanings to the concepts of climate
change and sustainable development; these authors have also identified the adverse
impacts of climate change and the lingering problems of sustainable development.
A handful of authors have gone further to advocate for the use of the law as a viable
tool to foster the tenets of sustainable development in order to achieve environmental
justice. These authors believe that there is no standard legal framework to support the
policies of a green economy, renewable energy and sustainable development. Some
authors have also identified the problem of implementation and, to my mind, this
appears to be the leading problem.
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Fasina, supra note 3 at 34.

20

1.6 Objectives of the Research.
In light of the above, there has been no significant progress with respect to
implementation of the international laws and existing local statutes that regulate the
emission of GHGs which in turn contributes to the problem of climate change.
In the course of my research, I intend to trace the history of climate change and
sustainable development as it is impossible to appreciate these concepts without making
reference to its foundation in international law. The research questions highlighted
above will also be discussed in detail and solutions will be proffered to tackle each
problem and answer each question. It is also pertinent to note that during the course of
reviewing a good number of literature in this field, an observation as to the
methodologies employed by various authors depicts the extensive use of historical
approach to under the subject-matter and comparative analysis to draw a distinction
between different jurisdictions.
Therefore, there will be a need to analyse the provisions of the current Nigerian
Environmental Laws as well as the Canadian Environmental Laws and the extent to
which their Environment Impact Assessment Laws have helped alleviate climate
change and promote sustainable development goals. I shall also suggest policies that
Nigeria can adopt from the Canadian Environmental Impact Assessment laws to help
manage the climate change problems currently plaguing the Nigerian environment.

1.7 Organization of Chapters.
Chapter 1
This chapter gives a blanket overview of the concepts of climate change and sustainable
development in our present world and how man’s pursuit for economic development
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comes at an expensive cost for the environment to bear. It defines and explains certain
terms that the researcher is likely to employ repeatedly in the course of the research in
order to bring clarity to future readers likely to stumble upon the research. In addition,
this chapter explain the research methodology utilized by the researcher for unravelling
the puzzles in her area of research and the procedure to be adopted for answering the
questions raised during the research.
Furthermore, this chapter contains a substantive literature review, at the hand of which
gaps or lacunas present in the field of research are identified. The chapter closes by
addressing the research objectives to be achieved.
Chapter 2
This chapter considers the international background of climate change and sustainable
development, how concerns about climate change were raised by early scientists and
how nations have tried to work together as a team to combat the attendant problems
thus far. In the process, crucial international treaties and agreements are explained that
have been ratified by member states. These cover issues of climate change and provide
targets and requirements which ratifying countries ought to comply with in order to
promote sustainable economic development.
Considering that climate change and sustainable development has its roots in
international law, this chapter furthermore traces the applicability of international law
in Nigeria and Canada and the mode of domestication or re-enactment of international
law under local statutes in both jurisdictions.
Chapter 3
This chapter focuses on sustainable development in a Canada, being a developed
country, and the federal and provincial laws that provide the procedures for mitigating
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climate change, promoting sustainable development and protecting the Canadian
environment. It will also consider the extent to which Canada has been compliant with
applicable international treaties ratified by the country and also how well the principles
of sustainable development have been adopted by its energy industry.
Furthermore, this chapter reviews the environmental impact of oil sands development
which is a major contributor to build-up of greenhouse gases in the atmosphere and
climate change. It also reviews certain environmental and sustainable initiatives that
the country has undertaken to combat the problems of climate change.
Lastly, this chapter touches on public participatory rights, which is a salient aspect of
environmental impact assessment process. It discusses the background of public
participation as entrenched in the Canadian Constitution Act and the extent to which
Indigenous communities are involved in the decision-making process on matters that
affect their lands, means of livelihood and traditional rights.
Chapter 4
In the same vein as chapter 3, this chapter focuses on the Nigerian aspect of sustainable
development. By using the Niger Delta region as an example, it starts by giving a
background context of the problems associated with oil and gas exploration in the said
region and how far these unsustainable activities have wrecked great havoc on the
Nigerian environment. The applicable federal and state laws that protect the
environment and promote sustainable development on the environment are reviewed.
Similarly, consideration is given to the applicable international treaties that Nigeria has
ratified to further strengthen its laws against climate change and degradation of its
environment and the extent of compliance with the said laws.
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Finally, the environmental impact of oil and gas activities is examined as being a major
contributory factor to greenhouse gases and climate change in Nigeria. The extent to
which the concept of public participation has been imbibed into the environmental
impact assessment process in Nigeria is analysed and the need to strengthen the public
participatory rights of indigenous communities in matters likely to affect their rights or
traditional land is considered.
Chapter 5
This chapter in a bid to provide clarity on the entire subject matter and answer the
research questions encapsulates the issues raised in the previous chapters and
summarises the entire thesis by connecting the missing dots that seems to be ambiguous.
It will further proffer recommendations on how to strengthen our laws in our fight
against climate change and how to align our goal towards achieving a sustainable
environment and a green future for generations to come. Finally, this chapter will give
a blanket conclusion on how nations can walk the path towards a green future and how
to strengthen the sustainable policies that preserve and aid our environmental goals.
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Chapter 2 – Overview of Climate Change: International
Background
2.1. Introduction
Climate Change can be defined as a change in global or regional climate patterns, in
particular a change apparent from the mid to late 20th century onwards and attributed
largely to the increased levels of atmospheric carbon dioxide produced by the use of
fossil fuels.52 According to National Aeronautics and Space Administration (NASA),
climate change is simply the change in the earth’s climate or usual temperature.53
Notable writings and articles on climate change focuses on greenhouse gas (GHG)
emissions, reducing energy consumption and the need for cleaner energy fuels.54
Climate change is perhaps the single most obvious sustainable development problem
and can best be described as a ‘civilization challenging’ issue.55 The long-standing
impact of climate change on our environment is one that cannot be over-emphasized.
Given the global scale of predicted changes to the climate, it is reasonable to expect
that this will significantly affect physical and biological systems, as well as have socioeconomic impacts.56
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In the same vein, the United Nations Intergovernmental Panel on Climate Change
(IPCC) and the national science academies of eleven nations, including Canada and
United States, have recognized that the Earth’s atmosphere is warming and human
activities that release greenhouse gases are an important cause. Warming of the
atmosphere affects the temperature of air, land, and water, which in turn affects
patterns of precipitation, evaporation, and wind, as well as ocean temperature and
currents.57
This chapter examines the import of the concept of “Climate Change” and “Sustainable
Development”. It also appraises the proximate relationship that exists between these
two concepts and how a successful partnership can be achieved between pursuing
economic developmental goals, ensuring environmental preservation and restoration.
The international and historical background of the concept of climate change and
sustainable development is also considered. Furthermore, the principles and goals of
sustainable development are elucidated, the application of international law in two
common law jurisdictions –Canada and Nigeria– is discussed, and the correct way of
invoking the pertinent ratified international treaties in the two jurisdictions is
investigated.
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2.2. The Brundtland Commission Report 1987
The United Nations General Assembly created the Independent World Commission on
Environment and Development,58 popularly known as the Brundtland Commission.59
Following the World War II, economic development tended to be unfriendly to
environmental interests. It was the task of the Brundtland Commission to tackle this
problem60 and the commission was of the opinion that humanity had the innate ability
to make development sustainable.61
In 1987, the Commission issued a path breaking report entitled, Our Common Future,
wherein it gave a remarkable and widely acceptable definition of sustainable
development as meaning– “Development that meets the needs and aspirations of the
present without compromising the ability to meet those of the future”.62
The Commission in its Report further stated –
This Commission believes that people can build a future that is more prosperous, more
just, and more secure. Our report, Our Common Future, is not a prediction of ever
increasing environmental decay, poverty, and hardship in an ever more polluted world
among ever decreasing resources. We see instead the possibility for a new era of
economic growth, one that must be based on policies that sustain and expand the
environmental resource base. And we believe such growth to be absolutely essential to
relieve the great poverty that is deepening in much of the developing world.
But the Commission's hope for the future is conditional on decisive political action now
to begin managing environmental resources to ensure both sustainable human progress
and human survival. We are not forecasting a future; we are serving a notice - an urgent
notice based on the latest and best scientific evidence - that the time has come to take
the decisions needed to secure the resources to sustain this and coming generations. We
58
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do not offer a detailed blueprint for action, but instead a pathway by which the peoples
of the world may enlarge their spheres of cooperation.63

In light of the above, it becomes apparent that there is an undeniable link between
economic development in our society and the quality of our environment.64 In addition
to the above assertion, The Brundtland Commission in its report further noted that –
There has been a growing realization in national governments and multilateral
institutions that it is impossible to separate economic development issues from
environment issues; many forms of development erode the environmental resources
upon which they must be based, and environmental degradation can undermine
economic development. Poverty is a major cause and effect of global environmental
problems…65

In other words, there is dire need for those who urge environmental preservation to
support sustainable development and advocates of economic growth should also
endeavour to promote sound environmental protection policies.66 In its Report, the
Commission succinctly provided policies that would encourage the proper type of
economic development in order to protect the environment and ensure development
benefits for all classes of persons. Much emphasis is placed on “Economic
Development” because it ought to be modulated both to lessen poverty and to improve
the environment in order to meet future generation needs.67
The Brundtland Commission’s Report also brought to bear the serious threat occasioned
by climate change and goes further to state –
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… if present trends continue, the combined concentration of CO2 and other greenhouse
gases in the atmosphere would be equivalent to a doubling of CO2 from pre-industrial
levels, possibly as early as the 2030s, and could lead to a rise in global mean
temperature greater than any in man’s history.68

This simply means that emissions are accumulating in the atmosphere, causing a
greenhouse effect leading to the warming of the planet, rising sea levels, and the
inundation of low lying coastal cities and river deltas, as well as grave effects on
agricultural production, economic development, and trade systems.69
The danger of climate change and the concept of sustainability have gained widespread
recognition at the international level and, for this reason, some international treaties and
accords were formulated for the sole purpose of addressing the problems associated
with climate change and ensuring the preservation of the environment in man’s constant
pursuit for economic developmental goals and growth.70 Currently, there are over 300
international treaties in addition to soft law declarations, guidelines and general
assembly resolutions that have identified and recognized the principle of sustainable
development.71 These treaties have instituted a great wind of change in the field of
climate change and sustainable development and a number of pertinent treaties are
discussed next.
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2.3. The Rio Declaration (Rio Accords) 1992
In 1971, scientists reported a danger of serious global climate change caused by human
behaviour, primarily due to the use of fossil fuels. By 1979, scientific evidence led the
National Academy of Sciences to report that the doubling of carbon dioxide (CO2) in
the atmosphere would cause a significant rise in global temperatures, by between three
and eight degrees Fahrenheit.72
In 1985, a conference was held in Villach, Austria, called the International Conference
on the Assessment of the Role of Carbon Dioxide and other Greenhouse Gases in
Climate Variation and Associated Impacts. It was sponsored by the International
Council for Science, the United Nations Environment Programme (UNEP), and the
World Meteorological Organization (WMO).73 The “Villach 1985” report called for
policymakers to advance efforts to mitigate human induced climate change.
The “Earth Summit” was held in Rio de Janeiro Brazil in 1992. It was a historic
gathering of representatives of most of the nations of the world called to rethink
economic development and to discover ways to develop without polluting the earth, its
air and water.74 The summit led to the adoption of three critical agreements75 namely:
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-

The Rio Declaration on Environment and Development, Agenda 21, and the
United Nations Framework Convention on Climate Change (UNFCCC).76

-

The Rio Declaration.

-

Agenda 21.

Rio was preceded by the formation of an International Negotiating Committee for a
Framework Convention on Climate Change, which was established by the United
Nations (UN) General Assembly in 1990.77 Its task was “to negotiate a framework
convention, containing appropriate commitments, and any related legal instruments as
might be agreed upon”. The framework convention was negotiated and opened for
signature at the Earth Summit in June of 1992 and afterwards at the UN Headquarters
in New York.78
The UNFCCC entered into force in March of 1994 and by 2009 the Framework
Convention had been signed by 192 nations, making it one of the most widely
subscribed-to multilateral environmental agreements in history.79
These agreements constituted a global comprehensive plan for sustainable development
while the UNFCCC focused on climate change.80 The UNFCCC committed ratifying
countries to stabilize greenhouse gas concentrations in the atmosphere at a level that
would prevent dangerous anthropogenic (human caused) interference with the climate
system.81 The signatory countries made the following commitments:
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1- They agreed to publish an inventory of anthropogenic greenhouse gases
emissions by sources, as well as their removal by sinks that store or process
greenhouse gases.
2- They agreed to implement measures to mitigate climate change by addressing
anthropogenic emissions by sources and sinks. (Bear in mind that “Source” in
this context means any process or activity that releases greenhouse gases into
the atmosphere. “Sinks” are any process, activity, or mechanism that removes
or sequesters a greenhouse gases from the atmosphere).82
3- They agreed to promote the sustainable management, conservation, and
enhancement of sinks of greenhouse gases, including forests and other terrestrial
ecosystems that absorb and process CO2 – the principal greenhouse gases
generated by human activity, over the long-term.83
4- They also agreed to cooperate in adapting to the impacts of climate change such
as sea level rise and natural disasters through the development of appropriate
plans for coastal zone management and the conservation of ecosystems and the
built environment.84
2.3.1. The Rio Declaration and Agenda 21
At the Earth Summit in Rio, the parties did more than sign the UNFCCC – they adopted
both the Rio Declaration and Agenda 21.85 The core of the Declaration, and its 27
principles, is a commitment to equity which sums up to the core pillars of
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sustainability.86 In support of the idea of sustainability, Principle 3 and 4 of the
Declaration provide the following:
-

Principle 3: The right to development must be fulfilled so as to equitably meet
developmental and environmental needs of present and future generations.87

-

Principle 4: In order to achieve sustainable development, environmental
protection shall constitute an integral part of the development process and
cannot be considered in isolation from it.88

Furthermore, the Declaration recognizes the all-important significance of the law in
achieving its aspirations. It refers to the creation and enforcement of environmental and
development standards which to be effective, must be found in the law.89
Agenda 21 also parallels the principles of the Declaration; it establishes goals for
combating poverty, promoting sustainable patterns of consumption, encouraging
sustainable places for people to work and live, and integrating environmental
considerations into development decisions.90 It makes the connections between human
settlements, environmental protection, land use, and natural resource conservation.
Agenda 21 further establishes land use goals encouraging sustainable human
settlements and integrating environmental considerations into development decisions.91
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2.3.2 The Kyoto Protocol (1997)92
The Kyoto Protocol is an international agreement linked to the United Nations
Framework Convention on Climate Change, which commits its parties by setting
internationally binding emission reduction targets.93
Recognizing that developed countries are principally responsible for the current high
levels of greenhouse gases emissions in the atmosphere as a result of more than 150
years of industrial activity, the protocol places a heavier burden on developed nations
under the principle of "common but differentiated responsibilities" (CBDR).94 The
Protocol requires these industrialized countries to reduce their greenhouse gas
emissions by specified amounts averaging at least five percent below levels during this
period.95 A small number of wealthier industrialized countries listed in Annex II agreed
to provide financial resources and facilitate the transfer of relevant technologies to
developing countries.96
The Protocol sets binding targets for developed countries, known as “Annex I Parties”,
to limit or reduce greenhouse gas emissions. It has established innovative mechanisms
to assist these parties in meeting their emissions commitments. Both the Convention
and its Protocol created a framework for the implementation of an array of national
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climate policies, and stimulated the creation of the carbon market and new institutional
mechanisms that could provide the foundation for future mitigation efforts.97
The Kyoto Protocol sets a specific time period – known as the first commitment period
– for Annex I Parties to achieve their emission reduction and limitation commitments,
commencing in 2008 and ending in 2012. The Protocol has put in place an accounting
and compliance system for this period with a set of rules and regulations. In particular,
the Protocol lays down specific rules concerning the reporting of information by Annex
I parties that have to demonstrate that they are meeting their commitments and the
review of this information. Rules have also been established for the accounting of
assigned amounts and the trading of Kyoto units. The compliance system established
by the Protocol is one of the most comprehensive and rigorous systems to be found in
international treaties.98
Targets for the first commitment period
The targets for the first commitment period of the Kyoto protocol cover emissions of
the six main greenhouse gases, namely:
• Carbon dioxide (CO2);
• Methane (CH4);
• Nitrous oxide (N2O);
• Hydrofluorocarbons (HFCs);
• Perfluorocarbons (PFCs); and
• Sulphur hexafluoride (SF6).99
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The maximum amount of emissions (measured as the equivalent in carbon dioxide) that
a party may emit over a commitment period in order to comply with its emissions target
is known as a “party’s assigned amount”. The individual targets for Annex I Parties are
listed in the Kyoto Protocol's Annex B.100
The Kyoto mechanisms are: International Emissions Trading, Clean Development
Mechanism (CDM), Joint Implementation (JI). The mechanisms help to stimulate green
investment and help Parties meet their emission targets in a cost-effective way. Under
the Protocol, countries' actual emissions have to be monitored and precise records have
to be kept of the trades carried out.101
Flowing from the above, it is evident that the Kyoto Protocol is seen as an important
first step towards a truly global emission reduction regime that will stabilize greenhouse
gas emissions, and can provide the architecture for the future international agreement
on climate change.102
2.3.3 The Copenhagen Accord 2009
The 15th meeting of the parties to the UNFCCC (COP 15) was held in Copenhagen,
Denmark in December of 2009.103 The Copenhagen Accord embraces policies and
actions that prevent average world temperatures from increasing.104 Though not legally
binding, nations who ratify this accord are politically bound to pursue its objectives in
good faith.105 The initial goal is to keep the increase to less than two degrees centigrade,
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or 3.6 degrees Fahrenheit; and to review the results of scientific advances by 2015 and
consider adopting more protective target of 1.5 degrees centigrade at that time. To
achieve the two-degree Centigrade goal would require a 40 percent reduction of global
emissions below 1990 levels by 2020.106
The Accord created a period through calendar year 2010 for developed countries to
record their commitments to emission reductions and to record the actions they would
take to accomplish them.107 They agreed to achieve quantified economy-wide emissions
targets by the year 2020. Under the Accord, developing countries are to submit
mitigation actions that are to be achieved in the context of sustainable development.108
For the first time, developed countries agreed to provide reports of their greenhouse gas
inventories every two years for the duration of the Accord.109 However, there was no
agreement in Copenhagen as to whether the requirements and the mechanisms of the
Kyoto protocol would continue after that agreement expired in 2012 or whether there
was to be a supplemental or an entirely new agreement as to how the “bottom up”
approach of the accord would be implemented.110
The Accord established a Copenhagen Green Climate Fund to subsidize adaptation,
forest protection, mitigation, transfer of technology, and other projects in countries that
are most vulnerable to the near-term consequences of climate change, in particular, sea
level rise.111 The specifics of the creation, funding, and administration of the green
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climate fund were not worked out in Copenhagen and remain to be developed.112
Although many details remain to be developed, it is clear that the Copenhagen Accord
defines climate change management (both adaptation and mitigation) as a critical factor
in development planning for the world as a whole.113
2.3.4. Conference of the Parties (Cop) 25 (The 25th UN Climate Conference)
Madrid, 2019.
The Conference of the Parties (COP) is the annual meeting of the nations signed up to
the UN Framework Convention on Climate Change (UNFCCC). Its purpose is to
advance global action to tackle climate change and the need to cut greenhouse gas
(GHG) emissions. This year's conference, the 25th (hence COP25) was held in Madrid,
Spain, due to cancellation by the original location, Chile. However Chile remained the
presiding nation at the conference.114
Why was COP25 important?
At COP21 in 2015, 195 countries signed up to the Paris Agreement, which committed
them to keep global temperatures "well below" 2 degrees Celsius above pre-industrial
times and "endeavour to limit" them to 1.5 degrees Celsius. In addition, the
industrialized countries agreed to pay US$100 billion a year by 2020 to help developing
countries to decarbonize their economies.115
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COP25 had an important role to play in bringing the 2015 Paris Agreement into force
and paving the way for more ambitious carbon reduction commitments from
governments at the next conference (COP26 to be held in Glasgow, UK). In 2020,
nations are due to submit new or updated national climate action plans, referred to as
Nationally Determined Contributions (NDCs).116
COP25 also aimed to develop guidelines on how international carbon markets will work
(Article 6 of the Paris Agreement). Other focus areas were adaptation to climate
impacts, loss and damage suffered by developing nations due to climate change, finance
for decarbonisation and more.
What happened at COP25?
This year’s COP was the longest on record, over-running by almost two days. It was
also widely seen as one of the most fractious and ultimately disappointing in terms of
the progress it made. A ‘High Ambition Coalition’ of the European Union, the UK,
many smaller nations and business called for stronger action but were opposed by a
group of high emitting countries.117 In the end, the nations did agree to bring improved
emissions reduction plans to COP26 in 2020 after up to 80 countries announced their
intentions to do so. (The COP26 host, the UK, is one of a growing number of countries
to have set out an ambition to achieve net zero GHG emissions by 2050).118
There was however a disagreement on the robustness of rules for setting up an
international carbon market (Article 6), with some countries objecting to moves to
avoid the double counting of emissions to disallow carbon credits from the previous
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Kyoto Protocol system. Finally, rather than agree a weakened system, the issue was
delayed until next year’s talks. While this was seen as disappointing by those with
higher ambitions, it is significant that delegates preferred to delay rather than sign off
on a weakened deal. Pressure will grow over the next year for all nations to sign up to
a more ambitious international carbon trading system that only uses new carbon
credits.119 The outcome of COP25 therefore pushed a number of important decisions
into the following year and increases the pressure on the UK to come up with results at
next year’s meeting.120

2.4. Sustainable Development
The principle of sustainable development is arguably at the very root of international
environmental law.121 As previously noted in this chapter, the most commonly cited
definition of sustainable development is the definition provided by the Brundtland
Commission: ‘development that meets the needs of the present without compromising
the ability of future generations to meet their own needs’.122 In the context of state
actions and policy measures, it refers to “state efforts to achieve progress (development)
qualified by the condition that such efforts should be possible to maintain over the long
term (sustainable).”123
In simple terms, sustainable development can be defined as economic development that
is conducted without degradation of our environment or depletion of natural
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resources.124 The concept of sustainable development has its primary focus on shaping
land and economic development to have a lighter impact on the environment, including
but not limited to climate change mitigation and adaptation.125
Article 3(1) of the 2002 Convention for Cooperation in the Protection and Sustainable
Development of the Marine and Coastal Environment of the Northeast Pacific also
defines sustainable development as:
the process of progressive change in the quality of life of human beings, which places
them as the centre and primary subjects of development, by means of economic growth
with social equity and transformation of production methods and consumption patterns,
sustained by the ecological balance and life support systems of the region. This process
implies respect for regional, national and local ethnic and cultural diversity, and full
public participation, peaceful coexistence in harmony with nature, without prejudice to
and ensuring the quality of life of the future generation.126

In light of the above, sustainable development uses less material, avoids consumption
of wetlands or eroding watersheds, consumes less energy, emits less carbon dioxide
(CO2), lessens storm water run-off, reduces ground and surface water pollution, and
creates healthier places for living, working, and recreating.127
First, as George Perkins Marsh pointed out more than a century ago (in one of the early
efforts to write about what we now call “Sustainable Development”), human beings
have always had an impact on the earth and always will. In some instances, that impact
has been positive, but in many cases we have caused damage to our natural
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environment.128 Sustainable development assumes that, for good or for ill, humankind
will both affect and be affected by the environment as we seek to develop our lives, our
families and our communities and ensure their well-being.129
Second, we will ultimately fail in our goals for family and community if we do not find
ways to make our interactions with the environment and each other sustainable in the
long term.130 Fundamental to the Brundtland Commission’s findings, is the reality that
sustainable development cannot be achieved by focusing only on the environment and
the economy but that it must be based on the living triangle, a balance between
environmental protection, social development and economic development.131 Indeed,
according to the Commission, one of the primary reasons that we have thus far failed
to achieve sustainable development is the tendency to drift into battles between
environmentalists and the business community while ignoring the effects of poverty,
disease and inequality among the majority of the world’s population.132 The World
Bank in its report has also come to a similar conclusion.133
2.4.1. The Principles of Sustainable Development
The principle of sustainable development in international law hinges on the pillars of
fairness, equality, freedom, peace, enjoyment of a clean and healthy environment.

128

George Perkins Marsh, Man and Nature (Cambridge: Mass Havard University Press, 1965) at 18-19.
See also Nnabara, supra note 4 at 3.
129

Cooper and Vargas supra note 31 at 3.

130

Ibid.

131

Ibid.

132

Ibid.

See World Bank, “Sustainable Development in a Dynamic World” (2003) World Development
Report. See also World Bank, “Attacking Poverty” (2000/2001) World Development Report. See also
Nnabara,supra note 4 at 4.
133

42

According to The 2030 Agenda for Sustainable Development134 adopted by all United
Nations Member States in 2015 and which provides a shared blueprint for peace and
prosperity for people and the planet, now and into the future,135 there are 17 Sustainable
Development Goals (SDGs), which are an urgent call for action by all countries developed and developing - in a global partnership. They recognize that ending poverty
and other deprivations must go hand-in-hand with strategies that improve health and
education, reduce inequality, and spur economic growth – all while tackling climate
change and working to preserve our oceans and forests.136 The sustainable development
goals as laid down include the following:
1- No Poverty: End poverty in all its forms.
2- Zero Hunger: End hunger, achieve food security and improved nutrition and
promote.
3- Good Health and Well-being: Ensure healthy life and promote well-being for
all at all ages.
4- Quality Education: Ensure inclusive and equitable quality education and
promote lifelong learning opportunities for all.
5- Gender Equality: Achieve gender equality and empower all women and girls.
6- Clean Water: Ensure availability and sustainability, management and
sanitation for all.
7- Affordable and Clean Energy: Ensure access to affordable, reliable,
sustainable and modern energy for all.
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8- Decent Work and Economic Growth: Promote sustained, inclusive and
sustainable economic growth, full and productive employment and decent work
for all.
9- Industry, Innovation and Infrastructure: Build resilient infrastructure,
promote inclusive and sustainable industrialization and foster innovation.
10- Reduced Inequalities: Reduce inequality within and among countries.
11- Sustainable Cities and Communities: Make cities and human settlements
inclusive, safe, resilient and sustainable.
12- Responsible Consumption and Production: Ensure sustainable consumption
and production patterns.
13- Climate Action: Take urgent action combat change and its impacts.
14- Life Below water: Conserve and sustainably use the oceans, seas and marine
resources for sustainable development.
15- Life on Land: Protect, restore and promote sustainable use of terrestrial
ecosystems, sustainably manage forests, combat desertification, and halt and
reverse land degradation and halt biodiversity loss.
16- Peace Justice and Strong Institutions: Promote peaceful and inclusive
societies for sustainable Development, provide access to justice for all and build
effective accountable and inclusive institutions at all levels.
17- Partnership for the Goals: Strengthen the means of implementation and
revitalize the global partnership for sustainable development.137
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The concept of sustainability attained widespread recognition in the 1980s at the
international level embodying both the forces of economic development and
environmental protection which explicitly included climate change mitigation.138
2.4.2. The Stockholm Convention on Human Environment
The Stockholm Conference139 predates the Report of the World Commission on
Environment and Development, “Our Common Future” by 15 years. It took place at the
time scientists were developing a mechanism needed to measure greenhouse gases in
the atmosphere and concerns about the consequences of climate change were
emerging.140
The Report of the Conference articulated a number of foundational principles regarding
the importance of sustainable development.141 These principles include the following
to wit:
1- A commitment to the preservation of non-renewable resources.
2- A recommendation to nations that they develop an integrated and coordinated
approach to development planning to ensure that development is compatible
with the need to protect and improve the environment.
3- An awareness that rational land and development planning constitutes an
essential tool for reconciling any conflict between the needs of development and
the need to protect and improve the environment.
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4- A recognition that land use and resource planning must be conducted and
implemented to avoid adverse effects on the environment and to obtain
maximum social, economic, and environmental benefits for all people.142
2.4.3. The Istanbul Declaration on Human Settlements Of 1996
This Declaration also known as “Habitat II”143 focused on where and how people live
in communities and the services they require where they settle. 144 The theme of the
Conference was providing adequate shelter for all and the development of sustainable
human settlements in an urbanizing world.145 The Conference in Istanbul was a spinoff of the initiatives that began at the 1976 Vancouver Conference on Human
Settlements that produced a report known as Habitat I.146
The Habitat Agenda was based on a framework of goals, principles and commitments
for international, national and local action to remedy unsustainable patterns of
consumption and development, and to ensure future progress in the improvement of
economic, social, and environmental conditions of human settlements.147
The Istanbul Declaration states that rural and urban development are interdependent.
It advocates policies at all governmental levels to provide affordable housing in
urbanized environments and to promote the conservation, rehabilitation and
maintenance of buildings, monuments, open spaces, landscape and assets of historical,

142

Nolon supra note 4 at 13-14.

143

The Istanbul Declaration on Human Settlement, Report of the United Nations Conference on the
Human Settlement (Habitat II), (1996) UN DOC. A/CONF.165/14 at 3-14. Online:
<https://www.un.org/ruleoflaw/wp-content/uploads/2015/10/istanbul-declaration.pdf> . See also
Nnabara,supra note 4 at 17.
144

Nolon supra note 4 at 18-19.

145

Ibid at 19.

146

Ibid.

147

Ibid.

46

cultural architectural, natural, religious, and spiritual value. In this, the declaration
recognizes local authorities as our “Closest Partners” and notes that within the legal
framework of each country, it is essential to promote decentralization through
democratic local authorities. 148
2.4.4. The Johannesburg World Submit on Sustainable Development
The Johannesburg World Submit149 was held in South Africa between 26th August –
4th September 2002. This World Summit on Sustainable Development brought together
tens of thousands of participants, including heads of States and Government, national
delegates and leaders from non-governmental organizations (NGOs), businesses and
other major groups to focus the world's attention and direct action towards meeting
difficult challenges, including improving people's lives and conserving our natural
resources in a world that is growing in population, with ever-increasing demands for
food, water, shelter, sanitation, energy, health services and economic security.150
The Earth Summit-II also reiterated the global commitment to sustainable development
to ensure the relationship between nature’s resources and human needs (or reeds) which
meant that the development which comes at the cost of natural resources should not
exceed the planet’s carrying capacity. It resolved to build a humane, equitable and
caring global society cognizant of the need for human dignity for all. The conference
recognized that poverty eradication, changing consumption and production patterns,
and protecting and managing the natural resource base for economic and social
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development are overarching objectives and essential requirements for sustainable
development.151

2.5. International Law in Nigeria
International law is the body of rules that governs the conduct of states and other
international associations, such as the United Nations (UN). However, in the human
rights area, international law may in some instances be directly applicable to individuals
as well as to states.152 Modern international law has its origins in the 16th and 17th
century Europe and it was created to regulate relations among a few states with common
religious backgrounds and common commercial interests. International law has
developed from a system that sought merely to secure peaceful co-existence within the
international community to a system that seeks to protect the common interests and
achieve the common aims of states.
At the time of Nigeria’s historic attainment of independence in 1960, Nigeria did not
reject the rules of contemporary international law either categorically or even in greater
part153 nor did she accept, however, that she was obliged to be bound by all existing
rules of traditional international law. Generally, she reserved the right to re-examine
these rules.154 The Nigerian State, although pragmatic and selective in its approach, is
151
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basically interested in strengthening the rules of international law and so far, Nigeria
has acted more as a radical reformist than a negative rejectionist.155
An eloquent testimony to the Nigerian State's respect for international law is shown by
the provisions included in her various national constitutions giving superiority to
general principles of international law and proclaiming them to be the foundation and
guidance for both her domestic and international behaviour.156 However, this is more
of a general declaration of recognition of the indispensability of international law than
a specific commitment to the practical application or the superiority of the rules of
international law nationally.157
The most frequent method of implementing international treaties in Nigeria is by
incorporation through an Act of Parliament. Such incorporating enactments clearly state
that the treaty provisions "are in force" domestically. 158
The application of international law in Nigeria has its legality grounded in the
constitution of the country. By virtue of Section 12 of the Constitution of the Federal
Republic of Nigeria, 1999 as amended, any international law must first be adopted by
way of legislation in order for same to have the force of law or legal backing. Section
12 provides thus:
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12(1) No treaty between the Federation and any other country shall have the force of
law to the extent to which any such treaty has been enacted into law by the National
Assembly.
12(2) The National Assembly may make laws for the Federation or any part thereof
with respect to matters not included in the Exclusive Legislative List for the purpose of
implementing a treaty.
12(3) A bill for an Act of the National Assembly passed pursuant to the provisions of
subsection (2) of this section shall not be presented to the President for assent, and shall
not be enacted unless it is ratified by a majority of all the House of Assembly in the
Federation.”159

The notable case of Sani Abacha V Chief Gani Fawehinmi160 at the Supreme Court of
Nigeria further reiterated the above position when it held that no international treaty
can be said to come into effect in Nigeria unless the provisions of such treaty have been
enacted into law by the Nigerian National Assembly. According to Uwaifo JSC:
…when we have an international treaty of this nature, it only becomes binding when
enacted into law by our National Assembly… it is such law that breathes life into it in
Nigeria.161

In light of the above, Nigeria can be classified as a country of "mitigated dualism"
because of its adoption of this method of incorporation in the implementation of
treaties.162 Nigeria has incorporated several treaties to which she is a party into the
domestic legal order. Certain human rights treaties, however, have been implemented
by enacting domestic legislation in order to achieve normative harmony with the treaty
in question.163
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By virtue of article 38 of the Statute of the International Court of Justice, there are
definitive sources of international law which include the following:
-

International Conventions/Treaties.

-

International Customs.

-

General Principles of Law.

-

Judicial Decisions and teachings of highly qualified publicists.164

One of the main sources of international environmental and sustainable law in Nigeria
are “international conventions”, whether general or particular establishing rules
expressly recognized by the contesting states.165 According to the 1969 Vienna
Convention of the Law of Treaties (“VCLT 1969”),166 which sets out the laws that
govern treaties in International Law, a treaty is defined as an international agreement
concluded between states in written form and governed by international law, whether
embodied in a single instrument or in two or more related instruments and whatever its
particular designation.167
Treaties are the major mechanisms employed by states in the conduct of their relations
with one another and can also be known as conventions, protocols, covenants, charters,
pacts, engagement and accord. They are essentially written or oral agreements between
states or between states and international organizations, which are governed by
international law.168
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Another source of International Environmental law in Nigeria is Common Law.
Environmental protection under the common law is mostly governed by principles of
the Law of Torts. A tort is a civil wrong (as opposed to a criminal wrong), which entitles
an injured party to a claim for damages for loss, or to seek an injunction restraining the
continued performance of the wrong, or even to prevent the initial performance of the
wrong. The Law of Torts is primarily concerned with providing remedies to persons
who have been harmed by the conduct of others.169 There are four specific torts that are
directly relevant to environmental regulation and control namely: negligence, nuisance,
trespass and strict liability. These torts are well enshrined in our various local laws and
they have properly been applied by our courts to a plethora of cases where the need
arises. As a matter of fact, common law forms the very bedrock of torts law in Nigeria.
A good example where Common Law torts was vividly applied in our local courts can
be seen in the notable case of Umudje v Shell Petroleum Development Company of
Nigeria170 where in the plaintiffs brought an action stating that they owned land which
was adjacent to the defendant’s area of oil exploration activities. Their complaint was
based on the fact that the defendants blocked and diverted a natural stream in the course
of building a road and thus interfered with their fishing rights. They also complained
that the defendants accumulated oil waste on land under their control, which then
escaped onto the plaintiffs land and caused damage to it.
The Honourable Court invoking the long-aged common law principle in Ryland v
Fletcher171 held that the defendants were liable for accumulating crude oil waste in a
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pit on land under their control, which then escaped to the plaintiffs land and caused
damage by polluting certain ponds and killing fish.172
In a nutshell, it is evident that Nigeria employs the dualist approach with respect to
application of international laws in her legal system. This simply translates to the fact
that for an international law to be implemented, there is need for the law to not only be
ratified by the state but must be adopted by our various state laws in order to give life
and domestic implementation to these international laws. In addition, the role of our
judicial arm of government in performing interpretative functions cannot be overemphasized. These laws are given appropriate meaning by way of interpretation by our
national courts who through appointed judges/justices apply the laws enacted by the
government to meet international obligations.
Accordingly, this position invariably applies to international environmental and
sustainable development policies. When Nigeria ratifies a treaty for the purpose of
protecting and enabling a safe and sustainable environment, it is further enacted by an
act of parliament and incorporated into our domestic laws and implemented in our local
courts in order to comply with international obligations.

2.6. International Law in Canada
As previously discussed above in this chapter, International Law is simply defined as a
set of rules that seek to direct the affairs of states in order to foster peaceful co-existence
amongst these nations. Just like Nigeria, Canada subscribes to the dualist school of
thought and to this effect, treaties are not self-executing. Therefore, Canada’s
international obligations do not have the direct force of law in domestic law as they
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may require domestic legislation either federally or provincially, or both, for their
implementation. Despite the above condition, it is important to bear in mind that Canada
was a founding member of the United Nations and today Canada is one of at least 184
countries that consider themselves bound by the principles, customs and standards of
international law.
The division of powers between the federal and provincial governments is unaffected
by the fact that the Royal prerogative to conclude treaties is exercised exclusively in
the name of the Crown in the right of Canada, i.e. by the “federal government".173
The position in Canada is perhaps best expressed by the comment of Taschereau J. in
the Exemption of United States Forces from Proceedings in Canadian Criminal Courts
thus: “... I do not forget that international law has no application in Canada unless
incorporated in our own domestic law.”174
The number of international agreements related to the environment has grown rapidly
in the past few decades, and the trend is set to continue. Canada is a party to many of
these agreements, and promotes an ‘environmentally friendly’ image of itself
abroad.175 However, international agreements are of little consequence unless they are
implemented and enforced at the national level.176 Numerous international courts and
legal mechanisms exist to resolve disputes between States and to monitor their
implementation of certain agreements. However, these facilities generally do not
provide a forum for individuals to take issue with their governments for a failure to
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enforce international obligations that have been implemented through national
legislation, except in the area of human rights.177
Canada's obligations, rights and responsibilities in international law may be found
principally in treaties, in the conduct and practice of states, and to a lesser extent in
general principles of law, in judicial decisions, in writings of highly respected scholars
and in certain United Nations General Assembly resolutions.178 Currently, there are
about 200 treaties between Canada and the United States alone.179
It is therefore pertinent to bear in mind that, first, Canada’s obligations under
international conventions “must be implemented by statute in order to alter domestic
law”.180 Second, the existence of an international agreement, validly concluded by the
federal government, does not confer legislative authority over the subject matter of the
agreement on the federal legislature.181 Third, “prohibitive” rules of customary
international law are “adopted” into Canadian law without the necessity of any act of
the legislature or executive (subject to the legislature’s power to expressly reject or
derogate from such rules).182 Fourth, for treaties which have been brought into Canadian
law through implementation in a statute, the treaty obligations may become part of
domestic law. The treaty text may constitute a “direct source of rights and obligations”
if incorporated in the statute, or may be applied via a statute that “reflects the treaty’s
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substance”.183 Fifth, where a treaty has been implemented by legislation (which requires
that the legislative intent be “manifest”), the “underlying” convention may be used to
interpret the implementing statute, both determine whether there is any ambiguity
between treaty and statute, and to resolve ambiguity where it is found. 184 Furthermore,
the international rules of treaty interpretation, as reflected both in the Vienna
Convention on the Law of Treaties and customary law, should be applied in the
interpretation of the treaty. Finally, treaties which have been concluded and ratified by
Canada, but which remain unimplemented in domestic law, still have an impact through
their application in the interpretation of legislation. The “presumption of conformity”
requires courts to interpret federal statutes (where possible and in the absence of an
express contrary intent) to be in compliance with Canada’s international obligations.
Furthermore, Canada being a Common Law jurisdiction applies the principle of
Common Law in her national courts. Historically, the law left private individuals to
solve what are now considered pollution problems by negotiation or, if that failed, by
suing one another in the common law courts. Judges further developed two key
principles for dealing with these problems. 185
The first tort of significance to environmental law is the nuisance action, which dates
back to the early common law, long before Confederation. Any landowner has the right
to sue another who injures him or her by creating a "nuisance," defined as a use of land
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that causes physical injury to neighbouring land or substantially and unreasonably
interferes with the use and enjoyment of neighbouring lands.186
Just like Nigeria, the second kind of tort applicable in Canadian courts is a specialized
form of the first, arises from the venerable principle established in the leading case of
Rylands v Fletcher,187 decided by the British House of Lords in 1866. It holds that
people who bring dangerous substances onto their land and allow them to escape are
strictly liable for resulting damages.188 These two kinds of actions are still the key legal
means by which private persons may bring pollution problems before the courts,
although negligence actions (ie, suing someone if he or she negligently causes harm to
one's property) are increasingly common. However, these torts do not provide an
effective means of pollution control.189

2.7. Summary
In light of the above, the United Nations Intergovernmental Panel on Climate Change
(IPCC) and the national science academics of other nations, including Canada and the
United States, have recognized that the earth’s atmosphere is warming and that human
activities that release greenhouse gases are an important cause.190 As discussed in this
chapter, warming of the atmosphere affects the temperature of air, land, and water,
which in turn affects patterns of precipitation, evaporation, and wind, as well as ocean
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temperature and currents.191 All of these changes are indicators of climate change and
this calls for the urgent need for nations around the world to practise development that
is sustainable in order to reduce the effects of this climate changes on our earth.
The effects of climate change go beyond the mere heating of our earth but can extend
to economies of nations and can inflict poverty and inequality amongst several nations,
especially developing countries. Hence, there is the need for sustainability to be infused
in every sector of well-meaning nations. In a bid for humans to pursue development,
this should not be done at the cost of the earth as we depend on the earth and its
resources for virtually every need we require for survival. Our earth is at the very core
of our survival and we as its occupants must at the very least preserve and protect it
from constant harm or degradation.
The international sources discussed above also have a significant impact on the
environmental policy making and process in several countries.192 The international
perspective is important as it serves as a useful interpretative aid in helping to
understand differing domestic laws.193 Nations who ratify sustainable international law
are further encouraged to incorporate the principles of such progressive laws into their
legal system in order for compliance to be achieved. The purpose of these sustainable
laws goes beyond mere ratification and compliance ought to be enforced as a way of
protecting our immediate environment.
In a nutshell, international law can offer guidance on how to design or implement
Environmental Assessment processes effectively and Environmental Assessment is
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potentially a powerful tool for the implementation and compliance with international
environmental and sustainable obligations.194 International laws basically provide
lessons and principles which both Nigeria and Canada can draw upon to improve their
Environmental Impact Assessments Systems (EIAs) and with this sustainable
development goals can be met.195
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Chapter 3 – Overview of Sustainable Development Policies
in Canada
3.1. Introduction
Canada is a vast, developed country that sits on a land mass of nearly 10 million square
kilometres with a population of about 37 million people residing therein.196 It is one of
the most energy and carbon-intensive economies in the world, with its oil and natural
gas industry presently being active in 12 of 13 provinces and territories. The exploration
and production of oil and natural gas is truly a national industry,197 contributing billions
to the country's GDP and creating thousands of jobs each year. Since the beginning of
the millennium, the growth of the energy, oil and gas sector in Canada has enabled the
country to become a major exporter of oil as the world price of oil reached new heights.
Canada’s potential crude oil reserve is one of the largest in the world, second only to
Saudi Arabia.198 Likewise, Canada is the second largest exporter of natural gas, trailing
Russia.199 It is also one of the largest producers of oil and natural gas – the oil & gas
sector being a significant mainstay of the country’s economy that accounts for a
significant proportion of the country’s export (foreign exchange earnings), GDP and
revenue as a whole.
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In spite of the obvious economic gains of the mineral industry coupled with the
resources and earnings contributions, crude oil exploration, exploitation, refining and
use have had numerous negative impacts and costs to public health, the environment,
cultures and heritage. This is due to the intensified nature of oil and gas activities in
major parts of its northern territories and, as a result, its environment has constantly
been fraught with environmental and atmospheric degradation from ill-considered
logging, mining or mega-projects such as the exploration of crude oil and the building
of oil and natural gas pipelines, as well as huge hydroelectric power stations.200
This chapter examines the Federal and provincial environmental and sustainable
development laws and legal framework in Canada. These laws provide for the
protection of the environment and mitigation of the climate change part of which is
caused by the exploration and development of oil and natural gas activities in the
Alberta region of Canada. Major focus is placed on Canada’s oil sands industry, its
greenhouse emission impacts and mitigation efforts. The chapter also fleshes out in
detail the procedure for reviewing and approving energy projects and the importance of
public participation under the Canadian Environmental Assessment Act, (CEAA) 2012.

3.2. Background Context
Located beneath about 142,200 square kilometres (km2) of boreal forests, prairies, and
wetlands in Western Canada, lays the second largest known deposit of crude oil in the
world.201 Beneath an area smaller than the State of Florida is an estimated 1.8 trillion
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barrels of crude oil suspended in a mixture of sand, clay and water, known as the oil
sands.
Oil sands have been defined as “deposits of solid state petroleum called bitumen which
are found underground intermingled with sand, clay, water and bitumen, an extraheavy crude oil that is highly dense and viscous.”202 This oil is converted into a
synthetic crude oil (SCO) through separation from the other components of the sands
and the following upgrading process.203 Canada is at the forefront of this type of
unconventional oil production; trying to balance the obvious benefits of oil sands
development with the environmental implications thereof.204
Under current economic conditions and with current technology, it is estimated that
about 170 billion barrels of oil are currently located in Alberta and ultimately 315
billion barrels of oil could be recovered.205 These 170 billion barrels are capable of
releasing 22 billion metric tons of carbon dioxide into the atmosphere, thereby polluting
the air and causing a threat to human lives.206 Moreover, “for every barrel of oil
produced at the mines, an average of three barrels of water is sucked out of the
Athabasca River.”207
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Advocacy groups have alleged that “in communities downstream that have seen spikes
in environmental red-flags such as mutations in wildlife and rare cancers among
humans, the once pure Athabasca River is now considered poisonous and off-limits to
drinking.”208 Crude bitumen production, however, exceeds conventional crude oil in
the area, accounting for 14% of global reserves.209

3.3. The Positive Law (Federal and Provincial Sustainable Laws in
Canada)
Canada operates within the spheres of Federalism (i.e. it is a Federal State) with a
complex division of jurisdictional power between the federal government and the ten
provincial governments. Neither the federal nor provincial government has exclusive
power over the environment as there is no provision in the Constitution Act of 1867
establishing ‘environment’ as an independent matter.210 By virtue of the Constitution
Act, 1867, state powers are divided between these jurisdictions. Pursuant to section 109,
the provinces have ownership and jurisdiction over the natural resources within their
borders. Section 109 reads thus:
All lands, mines, minerals, and royalties belonging to the several provinces of Canada,
Nova Scotia and New Brunswick at the union, and all sums then due or payable for
such lands, mines, minerals, or royalties, shall belong to the several provinces of
Ontario, Quebec, Nova Scotia, and New Brunswick, in which the same are situate or
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arise, subject to any trust existing in respect thereof, and to any interest other than that
of the province. (Constitution Act, 1867).211

Thus, provinces can enact laws governing the management, control, and exploitation of
natural resources. However, the federal government does retain authority over natural
resources in some of the territories, the continental margin, national parks, and on
Indian reservations (Black, 2008).212 The federal government also has regulatory
powers through the Canadian Energy Regulator (CER)213 the mandate of which is to
regulate international and interprovincial aspects of oil, gas, and electric utilities in the
interest of the Canadian public.214
According to La Forest J (as he then was) of the Supreme Court of Canada in the case
of Friends of the Oldman River Society v. Canada (Minister of Transport)215:
I agree that the Constitution Act 1867 has not assigned the matter of ‘environment’ sui
generis to either the provinces or Parliament. The environment, as understood in its
generic sense, encompasses the physical, economic and social environment touching
several of the heads of power assigned to the respective levels of government. It must
be recognized that the environment is not an independent matter of legislation under
the Constitution Act 1867 and that it is a constitutionally abstruse matter which does
not comfortably fit within the existing division of powers without considerable overlap
and uncertainty.216

To this effect, both the federal and provincial government have been vested with the
power to enact sustainable environmental assessment laws for the protection of our
environment.
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Over the years, the federal and provincial government in direct response to the adverse
environmental impacts of oil sands extraction and other mega oil and gas projects likely
to contaminate the environment recognized the need to develop a framework of
standard rules to guide the activities of prospecting companies in the oil and gas
industry. Thus, the idea of environmental impacts assessment (EIAs) evolved as a tool
for better sustainability, protection and management of the Canadian environment.
3.3.1 The Canadian Environmental Assessment Act 2012
The Canadian Environmental Assessment Act (CEAA)217 is a major piece of legislation
that regulates the Canadian environment. Its primary focus is on environmental
assessments of oil and gas facilities that are located on federal lands or that need an
approval under a federal statutory power listed in the Regulations. The Act also
regulates activities in the Northern Territories and offshore, as well as major
interprovincial and international pipelines. The Act further established the Canadian
Environmental Assessment Agency (“The Agency”) which is the authority saddled
with the responsibility of implementing the provisions of the CEAA.218
The Canadian Environmental Assessment Legislation was further updated to provide
an improved federal environmental assessment process that focuses on large projects
that have a greater potential for significant adverse environmental effects. The
Regulations Designating Physical Activities (“The Regulations”) are required to
identify projects of physical activities that are likely to cause adverse environmental
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effects. Where a project includes one or more physical activities described in the
regulations, these will be subject to the CEAA 2012. The regulations also specify that
the participant funding provisions of CEAA 2012 apply to all designated projects that
are required to undergo an environmental assessment.219
One of the earlier cases reflecting the purpose of EA in Canada, which also dealt with
the relationship between federal and provincial joint powers in the EA process, was the
Alberta Wilderness Association v Cardinal River Coals Ltd.220 This is often referred to
as the ‘Cheviot case.’ The sufficiency of an EA carried out by a review panel established
under the old CEAA was challenged by the Alberta Wilderness Association (AWA).221
The proposed project was an open pit coal mine that Cardinal River Coals Ltd “planned
to construct and operate near the eastern boundary of Jasper National Park.”222 The
lifespan of the mine was estimated to be 20 years and to this effect, the AWA argued
that the mine would invariably result to significant continuing environmental effects on
the surrounding environment and on people within the surrounding.223 Since an
environmental review was also required under the Alberta legislation, the federal
Minister of Environment and the Alberta Energy and Utilities Board (“EUB”) agreed
to hold a joint federal and provincial review as is provided for under the CEAA, and to
that end, signed the “Agreement for the Cheviot Coal Project”, dated October 24, 1996
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(“Joint Panel Agreement”).224 The Honourable Justice Campbell in his judgment stated
thus:
…it is clear that the project cannot proceed until the Joint Review Panel’s
environmental assessment is conducted in compliance with CEAA. Therefore in my
opinion the Minister has authority and responsibility to direct the Joint Review Panel
to reconvene and, having regard to my findings, direct that it do what is necessary to
make adjustments to the Joint Review Panel Report so that the environmental
assessment conducted can be found in compliance with CEAA.225

The purpose of the Canadian Environmental Assessment Act 2012 is to focus on
assessing the significance of adverse environmental effects on people (especially the
local communities) and their surrounding environment and same are succinctly
provided for in section 4(1) of the Act as follows:
(a)

To protect the components of the environment that are within the legislative
authority of Parliament from significant adverse environmental effects
caused by a designated project;

(b)

To ensure that designated projects that require the exercise of a power or
performance of a duty or function by a federal authority under any Act of
Parliament other than this Act to be carried out, are considered in a careful
and precautionary manner to avoid significant adverse environmental
effects;

(c)

To promote cooperation and coordinated action between federal and
provincial governments with respect to environmental assessments;

224

Ibid.

225

Doelle &Tollefson supra note 221 at 535.

67

(d)

To promote communication and cooperation with aboriginal peoples with
respect to environmental assessments;

(e)

To ensure that opportunities are provided for meaningful public
participation during an environmental assessment;

(f)

To ensure that an environmental assessment is completed in a timely
manner;

(g)

To ensure that projects, as defined in section 66, that are to be carried out
on federal lands, or those that are outside Canada and that are to be carried
out or financially supported by a federal authority, are considered in a
careful

and

precautionary manner

to

avoid

significant

adverse

environmental effects;
(h)

To encourage federal authorities to take actions that promote sustainable
development in order to achieve or maintain a healthy environment and a
healthy economy; and

(i)

To encourage the study of the cumulative effects of physical activities in a
region and the consideration of those study results in environmental
assessments.226

The legislation is part of a larger proposal to ensure that the environmental assessment,
regulatory permitting, and aboriginal consultation process for project reviews is more
timely, improves environmental protection, reduces regulatory burden, duplication and
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overlap, and provides meaningful Aboriginal consultation, especially in relation to
Canada’s resource sector in order to encourage growth in that sector.227
Section 5 of the CEAA 2012 further highlights several environmental effects that are
to be taken into account in relation to an act or thing, physical activity or designated
project which may change the environment. Section 6 of the CEAA 2012 is a
prohibition clause that prevents the proponent of a designated project from doing any
act or thing in connection with the carrying out of the designated project, in whole or
in part, if that act or thing may cause an environmental effect referred to in subsection
5(1) unless;
(a) The Agency makes a decision under paragraph 10(b) that no environmental
assessment of the designated project is required and posts that decision on the Internet
site; or
(b) The proponent complies with the conditions included in the decision statement that
is issued under subsection 31(3) or section 54 to the proponent with respect to that
designated project.228
Under the Canadian Environmental Assessment Act, 2012 (CEAA 2012), there are two
types of environmental assessment conducted namely;
1. Standard Environmental assessment by a responsible authority,
2. Environmental assessment by a review panel.
An environmental assessment by a responsible authority is conducted by the Agency,
the National Energy Board or the Canadian Nuclear Safety Commission.
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An environmental assessment by review panel is conducted by a panel of individuals
appointed by the Minister of the Environment and supported by the Agency. Both types
of assessments can be conducted by the federal government alone or in cooperation
with another jurisdiction, such as a province.229
In light of the above, the CEAA 2012 strengthened the federal environmental
assessment by introducing an enforceable decision in which conditions of approval may
be specified.230 Also, CEAA 2012 retains some of the important provisions of the
CEAA 1992, including participant funding, a useful public registry, and a formal
purpose to promote sustainable development.231
Where the Act is appropriately triggered, the environmental assessment process
involves “detailed requirements and public procedures to determine what effects are
significant, what significant effects may be mitigated, and what projects causing
significant effects are justified in the circumstances and which may further proceed.”232
Thus, the CEAA 2012 “applies EA exclusively to the other end of the environmental
spectrum-projects that threaten to cause significant harm to the environment.”233
Accordingly, CEAA 2012 does not have the purpose of using EA to make good projects
great; rather its purpose is to prevent projects (big and small) from causing significant
environmental harm.234
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3.3.2 The Canadian Energy Regulator Act.235
The Canadian Energy Regulator Act came into force on August 28th, 2019, and it
established the Canadian Energy Regulator and repealed the National Energy Board
Act. The Canadian Energy Regulator has as part of its mandate to license, supervise,
regulate and enforce all applicable Canadian laws with respect to interprovincial oil,
gas and electric utilities.
For nearly 60 years, the National Energy Board (NEB) was responsible for regulating
approximately 73,000 kilometres of international and interprovincial pipelines, 1,400
kilometres of international power lines and imports and exports of energy in Canada.
From inception, the Board was entrusted with the oversight of interprovincial and
international oil pipelines (assuming that responsibility from the former Board of
Transport Commissioners) as well as oil, gas, and electricity exports (from the then
Minister of Trade and Commerce). The Board (NEB) considered potential
environmental effects in certificate applications for major interprovincial and
international pipelines, and regulates the direct environmental effects of operating
pipelines.236
In the same vein, the Regulator acting in its capacity, authorizes the export of oil and it
monitors the supply and demand of oil (as it also does with natural gas) in order to
ensure that export volume does not exceed the surplus remaining after Canada’s
domestic requirements have been met. More specifically, the Canadian Energy Regulator
regulates interprovincial and international oil and gas pipelines (both new pipelines and
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additions to extant pipelines); significantly, both additions to extant pipelines and the
construction of new pipelines are subject to a public approval process and governed by
the Board.237
In addition to replacing the National Energy Board, part of the aim for establishing the
Canadian Energy Regulator to restore investor confidence, build public trust and
advance indigenous reconciliation – all while ensuring that good projects go ahead and
our energy resources get to markets responsibly.238
The Regulator acting in its capacity, authorizes the export of oil and it monitors the
supply and demand of oil (as it also does with natural gas) in order to ensure that export
volume does not exceed the surplus remaining after Canada’s domestic requirements
have been met.239 More specifically, the Board regulates interprovincial and
international oil and gas pipelines (both new pipelines and additions to extant
pipelines); significantly, both additions to extant pipelines and the construction of new
pipelines are subject to a public approval process and governed by the Board.240
In a nutshell, the Board functions as a Government advisor on energy policy, making
recommendations directly to the Minister. This function includes all forms of energy
and energy sources and it is not restricted to oil, gas, and electric power, which are the
limit of the regulatory functions.241
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3.3.3 The Federal Sustainable Development Act 2008
The Canadian government passed a comprehensive Federal Sustainable Development
Act242 (FSDA) in 2008, which gives a legislative basis to international best practices for
sustainable development planning and addresses deficiencies that were identified in
Canada’s previous environmental planning system. The Act mandates the preparation
of the new Federal Sustainable Development Strategy (FSDS), which was published in
2010. The new legislation and strategy represent a significant advance in sustainable
development planning that can provide a model for other jurisdictions.243
In addition, the Act mandates the development and implementation of a Federal
Sustainable Development Strategy and the development of goals and targets with
respect to sustainable development in Canada. Section 5 of the Act establishes the
federal government’s acceptance of the basic principle that “sustainable development
is based on an ecologically efficient use of natural, social and economic resources and
acknowledges the need to integrate environmental, economic and social factors in the
making of all decisions by government”.244
Section 3 of the Act further provides the legal framework for the development and
implementation of the Federal Sustainable Development Strategy, including the
requirement for the precautionary principle to be the basis of the strategy, with the
purpose of aiding environmental decision making more transparent and accountable to
Parliament.245
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Under section 9(1) the Federal Sustainable Development Act, the Minister of the
Environment is required to prepare a Federal Sustainable Development Strategy every
three (3) years.246 Section 9(2) further provides that this strategy must set out federal
sustainable development goals and targets and an implementation strategy for meeting
each target and identify the Minister responsible for meeting each target.247 With
respect to FSDS development, Section 11 of the Act provides the requirement for
federal departments to produce departmental Sustainable Development Strategy that
contribute to the Federal Sustainable Development Strategy.248
Section 7 of the Act also requires the establishment of the Sustainable Development
Office within the Department of the Environment to develop and maintain systems and
procedures to monitor progress on implementation of the FSDS and requires that the
Sustainable Development Office provide the Minister with a report on the progress of
the federal government in implementing the FSDS once every three years.249
Section 8 of the Act provides for stakeholder participation by requiring the creation of
a Sustainable Development Advisory Council, which is composed of one (1)
representative from each province and three (3) individuals each from Aboriginal
peoples, environmental nongovernmental organizations, organizations representative
of business, and organizations representative of labour.250 However, the appointed
representatives must hold office without remuneration and shall not be reimbursed for
expenses incurred in the course of their duties.251 Additionally, the Act mandates
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consultation on the draft strategy with both the public and the Commissioner of the
environment and Sustainable Development via a 120-day review and comment period.
In light of the above, the Canadian Federal Sustainable Development Strategy promotes
a new integrated sustainability planning framework that claims to put environmental
priorities on equal footing with economic and social pillars of sustainability. This new
overarching sustainability strategy is complemented by more focused strategies that are
supposed to address specific environmental challenges such as the loss of biodiversity
and the management of hazardous chemicals. The Federal Sustainable Development
Strategy is also supported by departmental sustainability strategies that detail how
departmental initiatives comply with, or contribute to, the Federal Sustainable
Development Strategy.252
Also, noteworthy is the fact that the Federal Sustainable Development Strategy itself
does not establish new goals and targets, with the exception of those for greening
government operations. Rather, the Federal Sustainable Development Strategy attempts
to make the process and outcomes of decision making more transparent. The strategy
establishes the high-level policy elements of the Canadian Environmental Sustainability
Planning System, including the framework for environmental sustainability planning
and reporting and government priorities for environmental sustainability.253
3.3.4 The Canadian Environmental Protection Act (CEPA) 1999.
The Canadian Environmental Protection Act (CEPA) 1999254 specifically imposes
pollution prevention plan requirements and contaminant release reporting.255 CEPA is
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an important component of the Canadian sustainability planning because it mandates
target setting, planning, monitoring, and transparent reporting on a number of long term
objectives including; pollution prevention, sustainable development, elimination of the
most persistent and bio-accumulative toxic substances, control of pollutants and wastes,
protection of biodiversity, and fulfilment of any international environmental obligations
regarding the environment.256
CEPA recognizes environmental protection as a fundamental aspect of human wellbeing and is co-administered by the Minister of the Environment and the Minister of
Health. In pursuit of CEPA's goals, consideration of the social, environmental and
economic benefits accruing from environmental protection are mandated. This means
that CEPA functions under the precautionary principle257 and reinforces the polluter
pays concept.
Section 44 of CEPA requires government to develop pollution prevention plans258 and
empowers government to request pollution plans from other parties within Canada,
complete with specific direction and timelines for action259. Section 6 of CEPA also
provides several avenues for stakeholder participation including a provision to establish
the National Advisory Council (NAC).260 The NAC is a committee comprised of a
variety of federal, aboriginal and provincial representatives whose mandate is to advise
the Minister on proposed regulations under the Act, to advise the Minister on a
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cooperative, coordinated intergovernmental approach for the management of toxic
substances, and on other matters that are of mutual interest to participating parties.261
3.3.5 Canada Water Act 1985.
The Canada Water Act (CWA) 262 was adopted to provide for the management of the
water resources of Canada, including research and the planning and implementation of
programs relating to the conservation, development and utilization of water resources.
Owing to the fact that water management covers a number of governmental
jurisdictions, the Act calls for partnership between federal and provincial governments
via intergovernmental committees, with the purpose of optimizing the use of Canada’s
water resource.263 The Act also empowers the Minister to develop water quality
management areas264 and water quality management plans.265 Additionally, it
establishes provisions for monitoring water quality; however, it is the Minister's
discretion when to employ this condition.266
3.3.6 Fisheries Act 1985
The Fisheries Act267 out rightly prohibits the discharge of “deleterious substances” into
“water frequented by fish”.268 Under the Migratory Birds Convention Act, no person
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“shall deposit a substance that is harmful to migratory birds … in waters or an area
frequented by migratory birds”.269
The Fisheries Act, which is considered as one of Canada’s strongest environmental
laws, was adopted with the goal of protecting Canada's fisheries through fisheries
management, pollution prevention and habitat protection. The goals of this Act are
achieved through prohibiting damage to fish habitat270 and dumping of deleterious
substances into waters that may impact fish,271 ensuring adequate flow of water in rivers
and streams,272 and empowering the federal government to control and regulate all
fishing activities.273 Sustainable development is further promoted through the creation
of a plan for sustainable fish harvesting.
An Amendment in 2012 now allows provinces to be exempt from certain provisions
under the Act, provided that the province has a similar Act in place.274 Additionally, the
Amendment has allowed for further exemptions when it comes to the killing of fish and
the harmful alteration or disruption, or the destruction, of fish habitat.275
3.3.7 The Ocean’s Act 1996
The Ocean’s Act (OA)
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affirming in Canadian domestic law, Canada’s sovereign rights, jurisdiction and
responsibilities in the exclusive economic zone of Canada. 277 The jurisdiction of the
Act covers estuaries, coastal waters and marine waters. The Act further promotes
sustainable development with several goals including: promoting the understanding of
oceans, ocean processes, marine resources and marine ecosystems to foster the
sustainable development of the oceans and their resources, and promoting the
ecosystem based approach to conservation as fundamental to maintaining biological
diversity and productivity in the marine environment.278
The goals of the Act are primarily met through a commitment to develop a national
ocean strategy that encapsulates the principles of sustainable development, integrated
management and the precautionary principle.279 This strategy includes three aspects:
establishing marine protected areas,280 creating an integrated management plan,281 and
setting high environmental quality guidelines.282 The Ocean’s Act also provides the
opportunity for consultation with ministers, boards and agencies of the Government of
Canada, with provincial and territorial governments and with affected aboriginal
organizations, coastal communities and other persons and bodies when exercising its
powers related to the national ocean strategy.283
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3.3.8 Oil Sands Conservation Act 2000
The environmental impact of oil sands development is inestimable and this includes
vast land disturbances, water use, pollution, and air emissions (including major
greenhouse gas release).284 In addition, the Alberta Energy Regulator regulates oil sands
mining and in situ development, primarily under the Oil Sands Conservation Act285 and
Oil Sands Conservation Rules.286 The AER administers the Water Act287 as it applies to
oil sands activities, which is significant because of the large quantities of water required
to upgrade the bitumen from oil sands to crude oil.288 The AER acting in this capacity
also has environmental jurisdiction over oil sands activities under the Environmental
Protection and Enhancement Act.289
The Energy Resources Conservation Board (ERCB) has been granted the jurisdiction
in Alberta over oil sands development and conservation by the Oil Sands Conservation
Act (OSCA). Under this jurisdiction, construction or operation of any development to
recover bitumen from oil sands is prohibited without the ERC Board’s approval. An oil
sand developer may make a preliminary application for a project that the ERCB will
review and determine whether the proponent can proceed to a full application for
approval under the Oil Sands Conservation Act in accordance with ERC Board
Directive 23.
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In addition to the above, the Alberta Environment in a bid to regulate the emission of
greenhouse gasses administers and invokes its powers under the Climate Change and
Emissions Management Act290 and Specified Gas Emitters Regulation, where in major
emitters of greenhouse gases emissions including oil sands facilities must meet
emission intensity reduction limits based on emissions per unit of production.291
Alberta, first among provincial greenhouse gas emitters, mainly because of its energy
and coal-fired electricity activities passed its Climate Change and Emissions
Management Act in 2003. The Act provides for emission intensity based greenhouse
gas reduction targets for large emitters that are linked to the provincial gross domestic
product (GDP).292 The Act provides the structure for an emissions-trading system,
mandatory emissions reporting, and a climate change and emissions management
fund.293
In a nutshell, the Alberta Energy Regulator applies environmental criteria to licensing
of the following:
i-

Oil and wells

ii-

Facilities such as natural gas processing plants, oil sands mines and
upgrading plants

iii-

Intra-provincial pipelines

iv-

Coal.294
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Furthermore, the environmental criteria used by the AER are elaborated in the relevant
statutes such as: the Alberta Oil and Gas Conservation Act,295 the Oil Sands
Conservation Act296, the Pipeline Act297 and the Coal Conservation Act.298 Additional
environmental criteria are also included in the provisions and regulations under these
acts.

3.4 Application of International Environmental Law in Canada
(Ratified Treaties)
The federal government has made varying levels of international progress towards
sustainable development over the past two decades. The federal government may use
international environmental law to encourage or promote provincial action on the basis
that Canada has now made certain environmental commitments internationally and
such commitments should be fulfilled.299
Canada showed strong leadership and commitment in the early stages of international
sustainable development initiatives. However, in recent years Canada’s leadership in
environmental agreements has dwindled. The growing presence of environmental
concerns (pesticide use, acid rain, greenhouse gases) on the political agenda of the late
1980s and early 1990s was the driving force for raising the issue of sustainable
development.300
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Also, Canada signed the United Nations Framework Convention on Climate Change in
1992, promising to stabilize greenhouse gas emissions at 1990 levels by the year 2000.
In 1997, representatives from Canada and 160 other countries met in Kyoto, Japan and
agreed to a Protocol that set targets for reductions in greenhouse gas emissions.301
Accordingly, it signed the Kyoto Protocol in 1997, promising to cut Canadian emissions
to 6 percent below our 1990 levels by 2012. However, despite Canada being one of the
first countries to ratify Kyoto, the Canadian Parliament did not formally ratify the Kyoto
Protocol until late 2002. It failed to meet the target to reduce greenhouse gas emissions
25 percent below 1990 emissions302 and in 2011, Canada formally pulled out of the
Accord.
Far from reducing greenhouse gases, Canada’s emission grew 17 percent between 1990
and 2010.303 Prior to formally withdrawing from Kyoto, Canada became a signatory to
the Copenhagen Accord in 2009, an international agreement with a significantly less
ambitious target of reducing economy-wide GHG emissions by 17 percent below 2005
levels by 2020;304 as of 2015 Canada remained far off the pace to reduce emissions to
the said target.305
Furthermore, in exercising strong advocacy for international partnerships, Canada was
one of the strongest proponents for the Montreal Protocol on Substances that Deplete
the Ozone Layer, an agreement signed by twenty-four (24) countries that established
measures for controlling the production and consumption of ozone-depleting
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substances.306 The Montreal Protocol is considered the first major effort at global cooperation to protect the environment.307 Additionally, Canada acted as headquarters for
the Brundtland Commission’s research and was a major player in the Earth Summit in
Rio in 1992.308
The United Nations Convention on Biological Diversity, which was signed and ratified
by Canada in 1992, provides an example of another approach. For example, the
Canadian Government “has used a range of non-statutory instruments to meet most of
its obligations under the Convention, such as the Canadian Biodiversity Strategy and
eight sectoral policies, and has repeatedly expressed its firm commitment to it”.309
These policies and measures are in conformity with the provisions of the Convention
and to that extent it can be argued that Canada has partially implemented the
Convention. Ten (10) years later, in 2002, the Species at Risk Act was enacted, finally
bringing Canada into compliance with its obligations under the Convention.310
In the same vein, Canada being a party to a number of international treaties that are
environmentally focused and to some extent, implementation of these treaties
domestically, has been quite laudable in comparison with the status quo in Nigeria. In
a number of biodiversity cases, judges use the Migratory Birds Convention with the
aim of interpreting the Migratory Birds Convention Act.311 In the case of Animal
Alliance of Canada v Canada (A.G.),312 Justice Gibson considered both the Convention
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and the Act in an application for judicial review of the Regulations Amending the
Migratory Birds Regulations.313
Also, in a number of treaties that are environmentally related, the Canadian Parliament
has successfully enacted specific legislations which clearly show a positive attitude in
implementing and approving these treaties. For example, in R v Crown Zellerbach
Canada ltd,314 the Supreme Court of Canada linked the Ocean Dumping Control Act to
the implementation of Canada’s obligations under the London Convention on the
Prevention of Marine Pollution by Dumping.
The viewpoint taken by the federal government is that since Canada signed the Protocol,
it has gone ahead in adopting certain regulations that commensurate its commitment to
the Protocol.315 Further evidence of this is shown in the various regulations and policies
been established by Canada for dealing with ozone-depleting substances which further
goes to show the Parliament’s intention to implement provisions of the Montreal
Protocol.316
Another major step taken by Canada towards meeting the commitments that it made in
Rio, was amending the Auditor General Act (AGA)317 in 1995. The first of two
important amendments required ministers of twenty-four federal departments to prepare
sustainable development strategies (SDS) every three years and report annually on
implementation progress.318 Rather than have one integrated national strategy, Canada
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assigned responsibility for the creation of sustainable development strategies to
individual government departments and agencies, allowing each department to
incorporate elements of environmental sustainability directly into its mandate.319
In light of the above, Canada has not been a major player in the international
environmental law scene. However, Canada has made some significant contributions
while at the same time being careful and not always consistent about the obligations it
has been willing to take on through the negotiation of international agreements. In fact,
in recent times, Canada has been obstructive in achieving more progressive
international obligations under international law. For example, Canada has not taken
proactive or progressive positions with respect to international negotiations on an
international agreement to control mercury or on a proposal to add chrysotile asbestos
to the Rotterdam Convention.
Although Canada is often considered to be a leading member of the pack in international
law, in practice, Canada has at times been criticized for trying to stall and failing to
implement positive international environmental initiatives.320 Thus, there is still room
for improvement in terms of Canada’s international commitments. International
instruments on this subject matter have been explicit in specifying the categories of the
public and their different roles and the fact that States should recognize and support
their effective participation in the achievement of a sustainable environment.321 To this
end, CEAA 2012 needs to be amended to define and specify the various categories of
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public (Indigenous people, local communities, women, youths, NGOs) and their roles
as appropriate stakeholders in the EA process in Canada.322
Furthermore, on considering transboundary impacts of projects executed in Canada,
section 5(1)(b)(ii) in stating the environmental effects that are to be taken into account
in relation to a designated project provides that “a change that may be caused to the
environment that would occur outside Canada.” This provision goes to show that
impacts that are not merely local should be considered in approving any designated
project especially oil and gas projects.323
However, section 5 in defining environmental effects failed to include climate change
as one of the factors to be taken into account in the execution of a project. Considering
the various climate impacts on natural and human systems on all continents and across
the oceans, there is the urgent need for the federal EA process in Canada to include
climate impacts as one of the environmental effects to be considered before a project is
been approved for execution.324

3.5 Review of the Environmental Impacts of Oil Sands Development
as a Major Contributor to Greenhouse Gas Emissions in Canada
Just like most world economies, the Canadian economy is driven by the combustion of
fossil fuels. The heat produced from this is used directly or employed to provide some
of Canada’s electricity needs. During combustion, however, large quantities of carbon
and hydrogen are converted into carbon dioxide (CO2) and water (H2O) which
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contributes immensely to the accumulation of greenhouse gases in the atmosphere, the
presence of which has significant environmental implications.325
The environmental and health effects of greenhouse gas emissions are unquantifiable
and if emission trends persist, the environmental hazard will eventually outweigh the
economic benefit. In Canada, exploration, development and production, often in remote
areas are major land uses. They have the potential to create serious effects on land,
wildlife, air, water, local communities, and Aboriginal peoples.326 Environmental and
human health risks exist from the development of ‘sour’ natural gas, that is, gas that
has high sulphur content.327
In the Canada, the oil and gas industry produces about 25 percent of Canadian
greenhouse gas emission. Annual emissions increased from 101 mega tonnes in 1990
to 173 mega tonnes in 2012.328 Greenhouse gas emissions have a substantial impact on
the environment and human health, including air pollution, global warming, and
extreme weather event.329 Also, with the decline in conventional oil and gas reserves in
Canada, recent industry developments particularly oil sands and coal bed methane
extraction in western Canada have resulted in new land use effects and environmental
risks.330
Owing to the fact that oil sands are of high economic value to the Canadian government
and at the same time a major contributory factor to greenhouse gas emissions in Canada,
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we shall consider the impacts resulting from oil sands development on the Canadian
environment especially Alberta.
The impacts associated with oil sands production are significant and unquantifiable.
These impacts not only include environmental implications, but also socio-economic
impacts. As a result of these impacts, concerns have been raised about the scale and the
pace of the oil sands development both domestically and internationally. These includes
vast land surface disturbances, water use, pollution, and air and greenhouse gas
emissions (including major greenhouse gas releases).331
3.5.1. Oil Sands and the Environment
Generally, heavier forms of crude oil, such as that contained in the oil sands, require
more energy and resources to produce and refine compared to lighter crude oil, resulting
in higher air pollutant and greenhouse gas emissions. Also, the unique nature of oil
sands extraction technologies has other environmental challenges associated with
production, such as impacts on land and water.332
In Canada, energy production is responsible for about 38 percent of Canada’s total
greenhouse gas emissions.333 In 2008, oil sands production contributed to just over 1/8
of all energy production emissions in Canada; accounting for about 5 percent of
Canada’s total greenhouse gas emissions or 37.2 mega tonnes of CO2 equivalent in
2008.334 The greenhouse gas emissions from the combustion of fuel derived from crude
oil do not vary by source and represent the bulk (70-80 percent) of total life-cycle
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emissions associated with crude oil use.335 In the oil sands, in-situ operations are
generally more greenhouse gases intensive; using large amounts of natural gas to
generate steam required to heat the bitumen in place.336
Also, in the year 2007, oil sands were responsible for about 3 to 7 percent of air
pollutants in Canada, depending on the type of pollutant. The main air pollutants are
nitrogen oxides (NOX) and sulphur dioxides (SOX). Emission sources from oil sand
facilities include the mobile mining fleet (i.e. trucks), boilers, heaters, turbines and
desulfurization plants at upgraders.337
There is also the issue of water used in oil sands operations for separating the bitumen
from the oil sands and in the creation of hydrogen to upgrade the oil and remove
impurities. Although the significant amount of water utilized for separation process is
recycled and reused in the extraction process, there are a number of environmental
concerns associated with water usage in the oil sands sector.338 These concerns include
the potential for negative impacts on the aquatic ecosystem from the removal of water
from the water shed (surface and ground water), the creation and expansion of large
tailing ponds, and the risk of unplanned releases of contaminants. In addition, the
cumulative impacts from expanding and new operations could overwhelm the existing
aquatic environment.339
In mining operations, it takes approximately 12 to 14 barrels of water to produce one
barrel of bitumen. Although most of this is recycled, about 3-4 barrels of water becomes
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suspended in the tailings and is unavailable for reuse, having to be substituted by ‘new’
water. In other words, oil sands mining operations require about 3-4 barrels of ‘new’
water per barrel of bitumen produced.340 Much of the unavailable water gets trapped in
the pore spaces of the settled solids left over from the extraction process (the exact
amount of water depends on the properties of the oil sands ore).341
In addition to the environmental impact, oil sands also have health impacts and they
have the capacity to cause adverse effects at the individual and community levels.
Studies have further shown that oil sand projects can be linked to physical health
issues.342 Exposure to high levels of contaminants from oil extraction increases the rates
of serious chronic diseases such as cancers, respiratory or cardiovascular diseases, or
infectious diseases.343
At the request of Alberta Health and Wellness, the lifetime cancer risks from exposure
to inorganic arsenic were examined to Aboriginal people living in the Wood Buffalo
region (a municipality in Alberta, Canada).344 An analysis carried out by Cantox
Environmental Inc (CEI) for a proposed oil sands development (the Suncor Voyageur
project), indicated that “local Aboriginal people may be exposed to an incremental
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lifetime cancer risk (ILCR) attributable to arsenic exposure of approximately 450 extra
cases of cancer for an exposed population of 100,000 people.”345
According to the CEI analysis,
indigenous people living in the Wood Buffalo region had exposures to inorganic
arsenic, notably by the consumption of drinking water and the consumption of sport
fish, which contributed up to 27% and up to 31% of the total combined predicted
exposure, respectively.346

Similarly, “mercury contamination in fish is another risk, because when the wetlands
which originally covered the oil sands are drained, high concentrations of mercury can
be released into the surrounding water bodies.”347
In all of this, the most sensitive group identified as being vulnerable is the Indigenous
population living in the oil sands area. For decades, Indigenous communities in
northern Alberta have raised concerns about ongoing and escalating impacts of oil sands
development on a wide range of issues including potential health effects, water quality,
water diversions, impacts to wildlife populations and air quality. 348 Indigenous
communities are both surrounded and affected by oil sands development in northern
Alberta. In this region, these communities rely on the land, water and wildlife for
hunting, fishing, harvesting, recreational and domestic uses such as bathing, cooking
and drinking. An example is the Indigenous community of Fort Chipewyan which
consists of 1,200 people, living downstream from the oil sands projects. In 2006, a local
physician diagnosed six cases of rare cancers of the bile duct (also called
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cholangiocarcinoma).349 The 2006 analysis revealed the health status of Fort
Chipewyan residents, which indicated that residents have elevated prevalence rates of
type 2 diabetes, hypertension, renal failure, and lupus.350 Potential cancer risk are as a
result of exposure to arsenic in the oil sands region and this concern has been raised by
different advocacy groups.

3.6 Review of Environmental Sustainability Initiatives.
The Federal government in an attempt to comply with emission target commitment
established federal environmental sustainability initiatives which has contributed
significantly to the protection of Canada’s environment. Some of these initiatives
include the following –
3.6.1. Cabinet Directive on Environmental Assessment of Policy Plan and
Program Proposals
One of the key drivers for integrating sustainable development considerations into
departmental plans and priorities is the Cabinet Directive on the Environmental
Assessment of Policy, Plan and Program Proposals.351 Incorporating environmental
considerations into departmental decisions through the use of Strategic Environmental
Assessments (SEAs) began in 1990. An environmental assessment was to be conducted
in the following cases:
-

The proposal is submitted to an individual minister or Cabinet for approval; and

-

Implementation of the proposal may result in important environmental effects,
either positive or negative.352
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This commitment to integrate sustainable development was strengthened through
amendments to the Directive in 1999, which clarified department responsibility and
provided a link between strategic environmental assessments and sustainable
development strategies. However, by the year 2004, the quality of SEAs varied widely,
and the lack of enforcement from central government limited the consistent application
of same for government proposals.353
The initiation of the strategic environmental assessment was to consider the “scope and
nature of the likely environmental effects, the need for mitigation to reduce or eliminate
adverse effects, and the likely importance of any adverse environmental effects, taking
mitigation into account”.354 The Strategic Environmental Assessment should be equally
weighted with both economic and social impact assessments when contributing to the
development of policy plans or programs, and departments and agencies are urged to
use existing mechanisms for engaging the public to the fullest extent possible. The
Canadian Environmental Assessment Agency (CEAA) is responsible for the
application of SEAs.355
3.6.2. Canadian Environmental Sustainability Indicators
The Canadian Environmental Sustainability Indicators (CESI) program is the main
instrument used to measure outcomes and progress of the Federal Sustainable
Development Strategy and responds to Environment Canada’s commitments under the
Canadian Environmental Protection Act and the Department of the Environment Act to
report to Canadians on the state of the environment.356 CESI provides data and
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information to track Canada’s performance on environmental sustainability issues
under three (3) broad categories; climate change and air quality, water quality and
availability, and the protection of nature. These indicators are the culmination of many
years of national-level environmental indicator work, previously known as the
Canadian National Environmental Indicator Series.357
The indicators are prepared by Environment Canada with the support of other federal
government departments, such as Health Canada, Statistics Canada, Natural Resources
Canada, Agriculture and Agri-Food Canada, as well as provincial and territorial
government departments and available for Canadians to view on the internet in the form
of graphics, explanatory text, interactive maps and downloadable data.358
3.6.3. Clean Air Agenda
The Government of Canada claims that through the Clean Air Agenda (CAA), it has
been working towards making tangible improvements in Canada's environment by
addressing the challenges of climate change and air pollution. Since the year 2007, the
Clean Air Agenda has been supporting regulatory initiatives in the industrial,
transportation, consumer and commercial sectors; and a range of complementary
program measures, such as the eco-action programming to reduce greenhouse gas
emissions, ways to improve indoor air quality, approaches for adapting to the impacts
of climate change, and engagement at the international level.359
The CAA is managed through a horizontal management, accountability and reporting
framework. This framework facilitates comprehensive and systematic review of
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planning for and reporting on the financial and non-financial performance of CAA
programming. Progress towards the CAA outcomes has been reported publicly through
this horizontal framework since 2007. The 44 programs of the CAA are organized
within seven themes which include: clean air regulatory agenda (CARA), clean energy,
clean transportation, indoor air quality, international actions, adaptation, and
management and accountability.360

3.7 Public Participatory Rights in Canadian Environmental
Assessment Process
Canada, being a fossil driven economy, engages in intensified unconventional oil and
gas developmental activities and as a result, the Canadian environment has been
plagued with varying degrees of degradation and pollution. In this regard, every
Canadian citizen, although at different levels is being affected by the impacts of these
degradation.
Amongst the affected Canadian citizen are a set of people who are acutely affected
known as the Indigenous community. They constitute a disproportionate number of the
poor and marginalized in the Canadian society and questions of distributive justice are
usually prominent in this regard.361 Projects in Canada are often constructed on
Indigenous peoples’ traditional lands, which makes them vulnerable;362 and there is a
strong likelihood that projects will infringe on their rights as guaranteed by the 1982
Constitution Act of Canada.363
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The fact that so many energy projects, from dams to the oil sands, have had negative
impacts on treaty and traditional lands at the same time that Indigenous peoples in both
remote communities and inner cities suffer from energy poverty and energy insecurity
is clearly a problem of distributive energy injustice.364 Hence, the need for public
participation and involvement in all projects likely to affect their environment and
traditional lands.
Indigenous interests are one of many interests in Environmental Assessment, alongside
project proponents, government departments and agencies, environmental nongovernment organizations and affected non-Indigenous communities, to name a
few.365 The importance of meaningful Indigenous participation in Environmental
Assessment is not far-fetched as it has a long history, in both scholarship and in practice
that the Indigenous peoples contribute immensely by bringing to the table a wealth of
both ecological and traditional knowledge. Their efforts and contributions are highly
fundamental to the environmental process when considerations as to projects on
Indigenous lands are made.366
Currently, Indigenous participation is recognized in some form in almost all EA
systems with Indigenous populations. Worthy of note is also the fact that amongst the
stated purposes of the Canadian Environmental Assessment Act, 2012, for example, is
to promote communication and cooperation with Indigenous peoples with respect to
EA; and to ensure opportunities for meaningful participation.367
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Section 24 of the CEAA 2012368 provides that the responsible authority must ensure
that the public is provided with an opportunity to participate in the environmental
assessment of a designated project. This section forms the basis for public participation
in Canada’s federal EA process. Although the term ‘public’ is not defined under the
CEAA 2012, by making reference to sections 5 (1) (c) and 19 (3), it can be inferred that
the Act acknowledges the rights and role of Aboriginals in the EA process. The
Supreme Court of Canada has made it quite clear that the federal Crown has a duty to
consult Aboriginal peoples before making decisions that have the potential to interfere
with aboriginal rights or title, whether fully recognized or not.369 The duty to consult
was also explained by Chief Justice Lamer (as he then was) in the Supreme Court of
Canada’s decision in Delgamuukw v British Columbia370
This aspect of aboriginal title suggests that the fiduciary relationship between the
Crown and aboriginal peoples may be satisfied by the involvement of aboriginal
peoples in decisions taken with respect to their lands. There is always a duty of
consultation. Whether the aboriginal group has been consulted is relevant to
determining whether the infringement of aboriginal title is justified, in the same way
that the Crown’s failure to consult an aboriginal group with respect to the terms by
which reserve land is leased may breach its fiduciary duty at common law: Guerin. The
nature and scope of the duty of consultation will vary with the circumstances. In
occasional cases, when the breach is less serious or relatively minor, it will be no more
than a duty to discuss important decisions that will be taken with respect to lands held
pursuant to aboriginal title. Of course, even in these rare cases when the minimum
acceptable standard is consultation, this consultation must be in good faith, and with
the intention of substantially addressing the concerns of aboriginal peoples whose lands
are at issue.371
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To further buttress the public participatory rights of the Indigenous peoples, the duty to
consult and engage the Indigenous peoples has been entrenched in the Canadian
Constitution Act and this sacred right is central to understanding the Aboriginal rights
in the context of the Federal environmental assessment process in Canada. By virtue of
Section 35 of the Constitution Act, the rights of the aboriginal people were recognized
and affirmed thus–
(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby
recognized and affirmed.
(2) In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and Métis peoples
of Canada.
(3) For greater certainty, in subsection (1) “treaty rights” includes rights that now exist by
way of land claims agreements or may be so acquired.
(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights
referred to in subsection (1) are guaranteed equally to male and female persons.

Beyond Canadian constitutional protections, the UN Declaration on Rights of
Indigenous People372 (UNDRIP) provides in a number of its articles that States are to
respect and promote the rights of Indigenous peoples especially their involvement in
decision-making processes that affect their traditional lands.373
Flowing from the above, it becomes apparent that the Indigenous peoples have been
given a seat at the table during consultation and decision making processes in order
explore and utilize their ecological, traditional, historical, environmental land use and
cultural knowledge. The rationale behind this is solely owing to the fact that the
Indigenous peoples existed on the land and territory long before the country known as
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Canada came into existence. Just like professor John Borrows374 states, it is impossible
to fully understand and appreciate a thing without fully understanding the background
or history behind it. Thus, Indigenous consultation is vital to environmental assessment
when carrying out projects likely to impact or disrupt the balance and existence of their
environment, land, the health of people residing therein, their plants, animals and their
traditional rights of fishing, farming and hunting.
In addition, section 19 of the CEAA 2012 makes provision of some factors which the
environmental assessment of a designated project ought to take into consideration.375
One of such factors is that the environmental assessment of a designated project may
take into account community knowledge and Indigenous traditional knowledge. This
clearly conveys the essential recognition of the role of Indigenous peoples in the CEAA
which governs the conduct of EA at the federal level.376 It is important to take into
cognizance that the federal government of Canada consults with Indigenous peoples for
a number of reasons which includes “statutory and contractual obligations, policy and
good governance, building effective relationships with aboriginal groups and the
constitutional duty to consult”.377 By consulting them, it helps to contemplate actions
that may adversely impact the exercise of their rights that are recognized under the
Constitution.
The role of Indigenous peoples in the federal environmental assessment process has
evolved significantly over time, and the process is still developing.378 When CEAA
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1992 came into effect,379 “it contemplated Aboriginal involvement mainly through
projects affecting reserves or areas subject to land claims or self-government
agreements.”380
As previously explained above, the CEAA 2012 includes a number of provisions
dealing with Indigenous issues in the federal EA process. For example, the purpose
section of the Act makes reference to the promotion of “communication and
cooperation between responsible authorities and Aboriginal peoples with respect to
environmental assessment.”381 Also, the definition of ‘environmental effect’ includes
“with respect to Aboriginal peoples, an effect occurring in Canada of any change that
may be caused to the environment on health and socio-economic conditions; physical
and cultural heritage; the current use of lands and resources for traditional purposes and
any structure, site or thing that is of historical, archaeological, paleontological or
architectural significance.”382 Section 19 (3) further provides for the consideration of
Indigenous traditional knowledge in the EA process. A combination of these provisions
clearly brings Indigenous issues within the ambit of the EA process under CEAA 2012.
A recent case where in the Crown’s duty to consult Indigenous peoples in the EA
process was fully expressed is case of Hamlet of Clyde River v. TGS-NOPEC
Geophysical Company ASA (TGS)383 in which one of the issues raised was whether the
Crown’s duty to consult with the Inuit in regard to the project was adequately fulfilled.

379

Ibid.

380

Ibid.

381

See section 4 (d) CEAA 2012 supra note 217. Fasina supra note 3 at 115.

382

Ibid.

383

2015 FCA 179. An application to appeal this judgment was granted on 10th March, 2016- Hamlet of
Clyde River, et al v. Petroleum Geo-Services Inc. (PGS), et al 2016 SCC 36692 indicating that the
Supreme Court will further address pending questions on the role of tribunals and boards on the duty to
consult. See also Fasina, supra note 8 at 116.

101

In May 2011, TGS-NOPEC Geophysical Company ASA (TGS), Petroleum GeoServices Inc and Multi Klient Invest as (MKI) alongside with the proponents applied to
the National Energy Board for a Geophysical Operations Authorization (GOA) to
undertake a two dimensional offshore seismic survey program in Baffin Bay and the
Davis Strait (project).384 For generations, the people of Clyde River have depended
upon the harvest of marine mammals in Baffin Bay and the adjoining Davis Strait for
their food security and their economic, cultural and spiritual well-being.385 The project
was to be conducted in the open water season for up to five years. On June 26, 2014,
the National Energy Board (NEB) issued a GOA to the proponents stating certain terms
and conditions that are to be complied with. One of such conditions includes the
preparation of an environmental assessment report to be prepared by a member of the
NEB on its behalf. On addressing the issue of whether the Crown’s duty to consult the
Inuit was adequately fulfilled, Honourable Justice Dawson J.A noted as follows:
When consultation duties lie at the low end of the consultation spectrum, the claim to
title is weak, the Aboriginal interest is limited or the potential infringement is minor.
In such a case, the Crown may be required only to give notice of the contemplated
conduct, disclose relevant information, and discuss any issues raised in response to the
notice. Where the duty of consultation lies at the high end of the spectrum, a strong
prima facie case for the claim is established, the right and potential infringement is of
high significance to the Aboriginal peoples, and the risk of non-compensable damage
is high. In this type of case, while the precise requirements will vary with the
circumstances, a deep consultative process might entail: the opportunity to make
submissions; formal participation in the decision-making process; and the provision of
written reasons which show that Aboriginal concerns were considered and how those
concerns impacted on the decision. The consultation process does not dictate a
particular substantive outcome. Thus, the consultation process does not give Aboriginal
groups a veto over what can be done with land pending final proof of their claim. Nor
does consultation equate to a duty to agree; what is required is a commitment to a
meaningful process of consultation….386
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Owing to the fact that the scope of the consultation owed to Indigenous peoples was at
the midrange of the consultative spectrum and that the Crown in fulfilling its duty to
consult relied on the consultative efforts of the proponents and their agents, Dawson
J.A. argued that the concerns of Indigenous people were adequately assessed as the EA
report reflected how their concerns were addressed and he noted that “…I am satisfied
that to date the Board’s process afforded meaningful consultation sufficient that the
Crown may rely upon it to fulfil its duty to consult.”387 This case clearly explained what
the duty to consult should entail and further reiterates the necessity of Indigenous
participation in decision-making processes as it affects their land and environment.
Also, provincial boards such as the Alberta Energy and Utilities Board (“The Board”)
have embraced public participation policy. For example, the Board engages in a process
for mediated negotiation of energy project approval applications that can give
participants significant roles in decision-making specifically in environmental
matters.388
Despite the numerous and robust legislative provisions with respect indigenous
aboriginal involvement participation in the environmental assessment process of mega
projects, one question that usually begs the mind of the reasonable man is “To what
extent in practice as opposed to in principle are the indigenous people actively involved
in both environmental planning and decision management of their land?”.
In the course of my research, I realized that Environmental Agreements,
(EAs) substantially enhance the general flow of information about projects to
Indigenous communities, and play a role in providing them with access to the
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‘technical’ or ‘scientific’ knowledge required to participate effectively in
environmental review and management.389 However, it is unclear whether the EAs have
assisted the Indigenous groups in developing technical capacity of their own, with most
funding apparently flowing to external consultants and non-Indigenous technical
staff.390
In addition to the above, Indigenous interests may be represented in forums such as
environmental review panel hearings, however decision makers are predominantly nonindigenous (i.e., environmental impact review panels, government officials and
ministers); and the final decision-makers (i.e., the responsible minister, Cabinet) are
always non-Indigenous. In order to facilitate effective Indigenous participation, it is my
humble submission that structures established by EAs should confer on Indigenous
participants a real and substantial role in decision making, rather than merely affording
them an advisory or titular role.391
In the absence of formal regulatory powers for Aboriginal Peoples, there will always
be considerable debate among participants regarding the extent or nature of the
participation which environmental agreements (EAs) offer to them.392

3.8 Summary
In light of the above, this chapter has examined in detail the enacted Canadian federal
and provincial laws in tune with sustainable development policies and applicable
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international sustainable laws ratified by Canada to help guide its local affairs with
respect to preservation of its environment. In the same vein, this chapter with its major
focus on Alberta has been able to explain and review oil sands development in Canada
by linking it to greenhouse gas emissions as one of the impacts of such development
and the overall effect of same on the Canadian environment.
In direct response to these environmental problems, the Canadian government has been
able to establish several initiatives to ensure commitment to emission reduction targets
are met and the Indigenous peoples are given a seat at the table to make viable inputs
on matters likely to affect their environment and daily business. However, despite these
commendable efforts by the Canadian government, there is still room for more
improvement and involvement of the indigenous people in the affairs of the land. An
increase in Indigenous participation will help to minimize the number of protests and
law suits that are likely to arise where consultation and participation are not carried out
effectively.
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Chapter 4 – Sustainable Development Policies in Nigeria
4.1. Introduction
In the African continent, Nigeria occupies a total area of 923,768 km2 which consists
mainly of 910,768 km2 land and 13,000 km2 water.393 According to the 2019 census
figures, Nigeria has a total population of about 200 million persons.394 The principal
natural resources of Nigeria include fossil fuels (petroleum, natural gas, coal, lignite),
metallic minerals (tin, columbite, iron, lead, zinc, gold), radioactive minerals (uranium,
thulium, monazite), non-metallic minerals (limestone, marble, gravel, clay, shale,
feldspar, etc.) and arable land.395
Currently, Nigeria is one of the largest producer of oil, and the sixth largest in the
Organization of Petroleum Exporting Countries (OPEC) with the oil & gas sector being
the mainstay of the country’s economy, accounting for over 90% of the country’s export
(foreign exchange earnings) and 80% of the Federal Government’s GDP and revenue
as a whole. In spite of the obvious economic gains of the industry coupled with the
resources and earnings, crude oil exploration, exploitation, refining and use have had
numerous negative impacts and costs to public health, the environment, cultures and
heritage.
Oil and gas development in Nigeria has significantly improved the nation’s economy
over the past five decades; however, it has also caused many environmental, social and
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ecological issues to the region.396 Instead of turning Nigeria into one of the most
prosperous state on the African continent, these natural resources have enriched a small
minority while the vast majority of people have become increasingly impoverished
thereby making Nigeria one of the poorest countries (possibly the poverty capital) in
the world.397
Owing to the fact that a significant proportion of Nigeria’s oil deposits is situated in the
Niger Delta region and a majority of oil exploration and production takes place in the
said region, this chapter focuses on the Niger Delta region of Nigeria as a case study
when analysing the major environmental impacts of oil and gas exploration by upstream
multinational oil companies in Nigeria.
The Niger Delta Region covers a land mass of over 70,000 km2, cutting across 800 oil
producing communities398 and is home to about 20 Million people grouped into distinct
ethnic groups, amongst which the Ogoni.399 According Dr Damilola Olawuyi, the
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people in these areas largely depend on these resources (which includes the freshwater
resources with diverse vegetation) for medicinal purposes, domestic use, and as raw
materials for construction of furniture, gums, rubber, dyes, fibres, starch and to earn a
livelihood.400
However, despite the abundance of natural resources, the huge deposit of oil situated in
that region and the oil-generated revenue derived from the oil and gas activities carried
out in the Niger Delta Region, it is amongst the most underdeveloped and
environmentally degraded region in Nigeria.401 In other words, this region can best be
described as an ecological wasteland.402
Some of the major impacts of unsustainable oil and gas activities in this area includes
gas flaring, which has resulted in loss of clean air, massive injection of toxic
hydrocarbons into the environment, acid rain, bad health, loss of night time and constant
build-up of greenhouse gases (GHGs) in the atmosphere resulting in global warming
and climate change.403 Constant environmental degradation and most importantly oil
spillage has resulted in loss of business profits, subsistence rights and loss of aquatic
life especially for those in the fishing business.404
Furthermore, damage to both private and commercial property has also been recorded
as one of the effects of oil spillage on the environment which in turn leads to the forced
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displacements of persons from their homes.405 The high dependence of Nigeria on
petroleum products coupled with the unsustainable activities of oil and gas companies
which has led to the substantial damage to the Nigerian environment with little or no
development is what has been described as the “The Curse of the Black Gold”.406
The aim of this chapter is to explicate the federal and state sustainable development
laws and framework in Nigeria that provide for protection of the environment and
mitigation of climate change likely to arise from the exploration and production of oil
and gas activities in the Niger delta region of Nigeria. Major focus is placed on
Nigeria’s oil and gas industry and its activities in the Niger Delta Region, its greenhouse
emission impact and mitigation. It also fleshes out environmental protection and the
procedure for carrying out oil and gas exploration under the National Environmental
Standards Regulatory and Enforcement Agency (Establishment) Act of 2007 (NESREA
Act) and Department of Petroleum Resources (DPR). It further discusses the applicable
vital principles of international law treaties which have been duly ratified by Nigeria in
relation to the oil and gas industry operations by proffering viable recommendations on
best practices for oil companies to imbibe in order to help improve the unsustainable
industry practices in the sector.

405

Social and Economic Rights Action Centre and the Centre for Economic and Social Rights v. Nigeria
[2001]; African Commission on Human and People’s Rights Comm. No. 155/96. [SERAC].
406

Michael Watts, Curse of the Black Gold: 50 Years of Oil in the Niger Delta (New York: Power House
Books, 2008). See also Mary Nnabara, “The Environmental Impacts of Oil and Gas Activities in Nigeria:
A Comparative Analysis between the Existing Environmental Laws in Nigeria & the Canadian
Environmental Assessment Act, (2019) at 4. (Research Paper submitted in partial fulfilment of LAW
9304A course requirement). See also Nnabara, supra note 1 at 7

109

4.2. Background Context.
Nigeria gained its independence on October 1, 1960 after being under the colonization
of the British.407 At this time, Nigeria became a federation consisting of 36 states
including the federal capital territory of Abuja.408 Thus, there are federal, state as well
as local governments. Ownership of oil and gas resides within the federal government409
and as such other tiers of government like the state and local governments have no legal
right to oil and gas resources.410
Oil exploration in Nigeria began in 1908 with the discovery of oil deposits in the
Araromi area of the present Ondo State. In the year 1956, oil was further discovered by
Shell-BP at Oloibiri in the eastern Niger Delta, now Bayelsa State and towards the end
of 1956, another find was made in Afam.411 Pursuant to this discovery, Nigeria’s first
oil field (Oloibiri field) began producing 5,100 barrels per day 1958 and in the same
year, Nigeria made its first shipment to Europe, thus confirming its place as a petroleum
producing nation.412
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Subsequently, exploration rights in onshore and offshore areas adjoining the Niger
Delta were extended to other foreign companies. By the late sixties and early seventies,
Nigeria had attained a production level of over 2 million barrels of crude oil a day.413
The Nigerian oil and gas industry’s profile has experienced significant growth and
presently there are over 400 production and storage facilities in the oil-bearing region
with a production capacity of about 3.5 million bpd. These deposits are concentrated in
the Niger Delta region of the country which has attracted the presence of multinational
oil and gas companies to the area.414
The Niger Delta region is described as one of the most fragile ecosystems in the world.
It is Africa’s largest delta and the world’s third largest mangrove forest. It is one of the
largest wetlands in the world, with about 2,370 sq km consisting of rivers, islands,
creeks, swampy terrain and estuaries; the stagnant swamps covers 8,600 sq km and the
coastline spans over 450km.415 The mangrove forest covers 54,000 sq km of the region,
while the landmass is over 70,006 sq km.416 The Niger Delta region is the most
important ecological zone of economic and international significance in Nigeria. It has
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a rich biological diversity and the ecosystem supports numerous species of economic
and ecological importance.
It has the highest productivity of any known ecosystem and supports important local
and commercial fisheries e.g. sardines, bonga, shad, cat fishes, croakers, snappers, etc.
The region has four distinct ecological zones namely; coastal island zone, mangrove
swamp zone, freshwater zone and rainforest zone.417
The swamps (mangrove and freshwater) provide habitats for numerous plant and animal
species, wildlife, migratory and resident organisms. The mangrove forests also provide
timber. The ecology of the area is influenced by the tides of the Atlantic Ocean and
flood regions of the River Niger. The region which lies at the coastline of Nigeria has
very low elevation with the possibility of inundation in the event of sea level rise due
to climatic changes. The Niger Delta zone is divided into nine states (Abia, Akwa Ibom,
Bayelsa, Cross River, Delta, Edo, Imo, Ondo and Rivers) being made up of 185 local
governments of over 800 communities from 12 major ethnic groups, with a population
of about 30 million people.418
Despite being ecologically endowed, there has been consistent reports of the
unsustainable oil and gas exploration and development activities that have left the Niger
Delta environment severely degraded. Some of the consequences of these activities
include oil well blowouts, oil spillage, gas flares and these are the primary causes of
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environmental degradation in the Niger Delta region, which has been described as an
“ecological warfare” against the Niger Delta.419
The fact that it hosts the bulk of Nigeria’s hydrocarbon reserves causes it to have one
of the highest levels of pollution in the world.420 The human ecosystems have been
damaged, creating health and deprivation problems. In addition to the menace of gas
flaring, other forms of environmental abuse and degradation, which includes high
occurrences of oil spillages, flooding, erosion and salt-water incursion continue to
threaten the survival of the people of the Niger Delta. There is also the loss of
biodiversity, ecological destabilization and substantial reduction in aquatic resources in
the area, invariably resulting in a diminution of agriculture and fishing which were the
traditional economic activities of the region.
Other issues that have emerged from the exploration of natural resource in the Niger
Delta include insecurity, political instability, loss of traditional lands and aspects of
culture, loss of social amenities, and a wanton violation of human rights by state
authorities.421 These problems have further resulted in protests, restiveness and
kidnappings by indigenes of the Niger Delta. Since the 1990s, diverse ethnic and panethnic civil society movements in the Niger Delta aimed at articulating the grievances
of the people of the region have also been formed.422
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In the same vein, a classic example is the killing of the famous Ogoni leader and activist,
Ken Saro-Wiwa and his colleagues in 1995 by the military government of General Sani
Abacha. Saro-Wiwa was falsely accused of killing four Ogoni chiefs who were in
opposition to the Movement for the Survival of Ogoni People (MOSOP), a movement
initiated by Saro-Wiwa to protest environmental degradation in the Ogoni area.423 SaroWiwa and his colleagues were found guilty and sentenced to death by hanging primarily
because Saro-Wiwa took a strong stand in fighting for the rights of the Ogoni people
and opposed Shell’s long history of environmental damage and human rights abuse in
the Ogoni region.424
4.3. The Positive Law (Applicable Federal & State Law)
In direct response to the negative environmental impacts of oil and gas developments
in Nigeria, the Federal Government of Nigeria recognized the need to develop a
framework of standard rules to guide the activities of these oil and gas industries in
order to cut down on emission and meet its international commitment on reduction of
greenhouse gasses.425 Thus, the idea of Environmental Impacts Assessment (EIAs)
evolved as a tool for better environmental protection and management.426 Accordingly,
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this chapter will now consider the salient environmental and sustainable enactments
that has helped to reshape the activities of oil and gas industry in Nigeria.
4.3.1 The Federal Environmental Protection Act (FEPA)
The Federal Environmental Protection Act (FEPA) is regarded as the fore runner of the
Environmental Impact Assessment Act in Nigeria. The Act was promulgated as a decree
No 58 of 1988, also as an immediate consequence of the Koko dumping incident.427
The FEPA Act established the agency called The Environmental Protection Agency
(“The FEPA Agency”) which had overall responsibility for the comprehensive system
of environmental management in Nigeria.428 It was mandated to initiate policy in
relation to environmental research and technology. Its functions include establishing
standard for water quality, air quality, atmospheric protection, noise and hazardous
substance.429 The broad functions of the Agency as set in section 5 of the Act include
the protection and development of the environment, biodiversity conservation,
sustainable development of Nigeria’s natural resources and development of
environmental technology.430
Section 5 of the FEPA Act further charged the FEPA Agency with the following
responsibilities: (1) environmental protection and management; (2) setting
environmental guidelines and standards and (3) monitoring and enforcement of
compliance with environmental measures. The Agency was further empowered to
establish specifications, procedures and standards for the protection of air and water to
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protect the health and welfare or the population, prevent environmental degradation and
minimize damage to the environment and natural resources.431 It also set standards on
water quality, effluent limitations, air quality and atmospheric protection, ozone
protection, noise control and discharge of hazardous substances.432
In summary, the FEPA Act as amended by Decree No.59 “accorded the FEPA Agency
virtually unlimited powers and functions for the protection of the Nigerian
environment.433 Pursuant to its general mandate to make regulations and guidelines on
several subject matter, some of the accompanying guidelines and regulations are as
follows to wit:
i. The National Environmental Protection (Effluent Limitations) Regulations
of 1991
These Regulations434 makes it mandatory for industrial facilities to install antipollution equipment for the detoxification of effluent and chemical discharges,
make provisions for the treatment of effluents, and prescribes maximum limit
of effluent parameters allowed to be discharged. They also spell out the penalty
for contravention of the provisions of the regulations.435
ii. The National Environmental Protection (Pollution Abatement in
Industries and Facilities Generating Waste) Regulations of 1991
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These Regulations436 impose restrictions on the release of hazardous or toxic
substances into the air, land and water. They also stipulate the setting up of
monitoring or pollution techniques to ensure permissible limits are not
exceeded. They further require industries to report unusual and accidental
discharges, mandates for the establishment of contingency plans and the setting
up of machinery to combat pollution hazards.437 In addition, the Regulations
make the facility generating the waste responsible for its collection, treatment,
transportation and final disposal. They include strategies to improve waste
reduction and ensure safety of workers.438
iii. The National Environmental Protection (Management of Solid and
Hazardous Wastes) Regulations of 1991
These Regulations439 set out strategies for the management of solid and
hazardous waste. They also designate a list of dangerous waste, as well as
require persons who incidentally or intentionally, spill, discharge dangerous
waste or hazardous substances to notify the relevant agency. They further
provide a comprehensive list of chemicals and chemical waste by toxicity
categories.440
iv. The National Guidelines and Standards for Environmental Pollution
Control in Nigeria 1991
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These Guidelines441 were enacted to monitor and control industrial and urban
pollution. They relate to six key areas of environmental regulation namely
effluent limitations, water quality for industrial water uses at point of intake,
industrial emission limitations, noise exposure limitations, management of solid
and hazardous wastes and pollution abatement in industries. They also prohibit
the release of toxic substances into the air, water and land of the Nigerian
environment, beyond permissible limits by industries, and mandate all
industries to have industrial pollution monitoring equipment, FEPA Act has
now been repealed, and replaced by the National Environmental Standards
Regulatory Agency, (Establishment) Act of 2007.442
4.3.2 The National Environmental Standards and Regulations Enforcement Act
(NESREA)
The NESREA is currently Nigeria’s principal legislation on environmental protection.
Following the repeal of the FEPA Act in 1999 by the NESREA Act of 2007, the
protection of the Nigerian Environment has been vested in the agency created under the
NESREA Act, the National Environmental Standards and Regulations Enforcement
Agency (“the NESREA Agency”)443
The NESREA Agency is saddled with the responsibility of regulating and enforcing
environmental standards, regulations, laws, policies and guidelines in Nigeria. The
NESREA Agency’s key mandate includes the protection and development of the
environment, and sustainable development of Nigeria’s natural resources. The broad
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functions and powers of the NESREA Agency as outlined in sections 7 and 8 include
enforcing compliance with environmental regulations and standards on air and land
among others. Section 7 provides authority to ensure compliance with environmental
laws, local and international, on environmental sanitation and pollution prevention and
control through monitory and regulatory measures.
However, it is important to note that “these regulatory functions come with a
monumental exception; none of them extends to the oil and gas sector.”444 The
NESREA Act “exempts the oil and gas sector from its sphere of operation or
regulation.”445
Nigeria entered the league of EIA nations in 1992 following the enactment of its EIA
Act.446 The law establishes EIA as a tool for environmental protection and also
empowers the Nigerian Environmental Protection Agency (“the Agency”) as the
principal regulator of the EIA process in Nigeria.447
The Agency is responsible for:
issuing guidelines and codes of practice to assist in conducting assessment of the
environmental effects of projects; establish research and advisory bodies; prescribing
a list of projects or classes for which an EIA is not required, or for which mandatory
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study is required, or projects for which an EIA should not be conducted for reasons of
national security.448

Apart from the Agency, there are other regulatory bodies with identical roles in the EIA
process such as the Federal Ministry of Environment, the Department of Petroleum
Resources (DPR), the Federal (and State) Ministry of Lands, the National Emergency
Management Agency, and the Nigerian Maritime Administration and Safety Agency.449
I find this to be a significant clog in the wheels of implementation. Where there is a
multiplicity of roles and functions or an overlap of duties and obligation, it affects
implementation and accountability and most regulators will either wait for or leave the
duty of implementation to other regulators and where other regulators fail to actually
effect the necessary action, the job is left undone. Also, accountability for failure
becomes impossible because no one regulator can be held accountable for failure to
implement or execute. Joint responsibility is futile and ineffective with respect to issues
of accountability as there should be no such thing as joint accountability when it comes
to implementation of policies that protect the environment. Where there is joint
responsibility and accountability, people tend to exhibit lukewarm attitude and they
hide under the blanket of waiting for the others to take the lead in implementing the
policies. This should be looked into and addressed by the Nigerian government.
In the same vein, according to Ingelson and Nwapi, the existence of this multiplicity of
regulators in the EIA process has led to certain problems associated with the EIA
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process in Nigeria. These problems range from overlapping of functions, delays in the
EIA process in Nigeria to the overall non-effectiveness of the EIA process in Nigeria.450
The Environmental Impact Assessment (EIA) Act sets out the general principles,
procedures and methods to enable the prior consideration of EIA on certain public or
private projects. Section 1 of the EIA Act sets out the objectives of the Act to include
establishing the activities that may likely, or to a significant extent affect the
environment before a decision is taken by any person, authority, corporate body
intending to undertake or authorize the undertaking of any activity; promoting the
implementation of appropriate policy in all Federal, State and Local government lands
consistent with all environmental impact assessment laws and decision-making
processes; and encouraging the development of procedures for information exchange,
notification and consultation between organs and persons when proposed activities are
likely to have significant transboundary environmental effects.451
Under the only schedule to the EIA Act, nineteen projects are listed as requiring a
mandatory environmental impact assessment.452 Amongst these listed projects are
petroleum projects which involve oil and gas field development, construction of offshore pipelines, construction of oil refineries and construction of product depots for
petrol, gas or diesel.453 Section 4 of the EIA provides that an EIA report must include
a description of the proposed activities; a description of the potential affected
environment, including specific information necessary to identify and assess the
environmental effect of the proposed activities; an assessment of the likely or potential
environmental impacts of the proposed activity and the alternatives, including the direct
or indirect, cumulative, short and long-term effects; an identification and description
of measures available to mitigate adverse environmental impacts of the proposed
450
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activity and assessment of those measures; an indication of whether the proposed
activity or its alternative will have transboundary environmental effects; and finally, a
brief and non-technical summary of all the information provided above.454

Section 15 of the EIA Act sets out the environmental assessment process to include:
a screening or mandatory study and the preparation of a screening report; a mandatory
study or assessment by a review panel and the preparation of a report; the design and
implementation of a follow-up program.

The EIA procedure in Nigeria consists of seven stages: (1) project proposal, (2)
screening, (3) scoping, (4) draft EIA report and review process, (5) final EIA report, (6)
decision-making, and (7) project implementation. Furthermore, the Agency is “required
to monitor the progress of the project to ensure that the project proponent complies with
the stipulated conditions, including measures required to mitigate the adverse impacts
from the project”.455
4.3.3 The Environmental Guidelines and Standards for the Petroleum Industry
in Nigeria (“EGASPIN”).
Due to the fact that the NESREA Act excludes the regulation of the oil and gas sector
from its scope and mandate, the Department of Petroleum Resources (“DPR”) remains
the principal regulator of environmental guidelines and standards in the petroleum
sector. Its EIA procedures are contained in the EGASPIN456. The DPR conduct EIA in
the oil and gas sector in accordance with its regulations- EGASPIN. At this juncture, it
is important to note the relationship that exists between the EIA Act and EGASPIN.
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The EIA Act is usually applied when the proponent of a project seeks the approval of a
project, that is, at the beginning stage when the project is yet to be executed and is
required to go through the EIA process. Consequently, when the project is approved for
operations to commence, the EGASPIN is then applied by the DPR to conduct and
regulate the operations of such project specifically when it is an oil and gas project, for
example, oil exploration or drilling of pipes.457 To this extent, the DPR operates
independently to ensure that an effective EIA process is carried out most especially for
oil and gas projects. Thus, it is important to examine the EGASPIN, particularly in light
of the exclusion of the oil and gas related pollution from the regulatory ambits of the
NESREA Act.458
The EGASPIN is made pursuant to Section 8(i) (b) (iii) of the Petroleum Act of 1969,
which gives the Minister of Petroleum power to make regulations for the prevention of
pollution of watercourses and the atmosphere. The EGASPIN specifically deals with
the control of pollutants and pollution from the various aspects of petroleum operations
and regulates the environmental aspects of petroleum operations. It prescribes flare
distances; appropriate burn technology, allowable heat radiation, and noise levels
during gas flaring amongst other things.459
With regards to the exploration of oil activities, the EGASPIN “sets out the procedure
of the treatment and control of wastes connected” with the oil exploration process. It
also provides that in order to “preserve, restore and maintain the chemical, physical and
biological integrity of Nigeria’s waters, oil and gas installation operators are to ensure
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that their levels of pollution control are in line with the best practicable control
technology currently available.”460
While the EIA assess all actions that will result in physical, chemical, biological,
cultural and social modification of the environment as a result of the
project/development, the EGASPIN on the other hand sets out the process for an EIA
study in relation to oil and gas projects.461
4.3.4 The Environment Impact Assessment of 1992
The Act,462 enacted as Decree No. 86 of 1992 makes it mandatory for development
projects with potential environmental effects to undergo an environmental impact
assessment prior to their commencement.463 An environmental impact assessment
(EIA) is an assessment of the potential impacts whether positive or negative, of a
proposed project on the natural environment.464 The primary objective of an
environmental assessment is to establish and take into account the extent to which any
activity to be authorized by any level of government may affect the environment.465
By virtue of section 2 of the Act, the EIA prohibits the undertaking of, or embarking on
projects, which may significantly affect the environment without prior consideration of
their environmental effects.466 The Act provides a detailed account of the contents of
an environmental impact assessment process, as well as the conditions to be met in
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handing down a decision on a proposed activity. 467 The environmental assessment
process may include a screening or mandatory study, the preparation of a mandatory
assessment report by a review panel, the design and implementation of a follow up
program.468
For any such activity listed in the mandatory study list, the Agency can either ensure
that a mandatory study is conducted, and a report is prepared and submitted to it; or in
the alternative, refer the project to the Council, who will then refer it to mediation or a
review panel.469 The Council refers the project to mediation or review where it
determines that it is likely to cause immitigable and environmental effects of the project
warrant it. If on the other hand, the project not likely to cause significant environmental
effects; the project will be referred back to the Agency for appropriate action.470 Where
the project is likely to result in unjustifiable, immitigable and significant adverse
environmental effects, the Agency will not permit the project to be carried out.471 Under
section 62, failure to comply with any provisions of act, makes the offender liable to
fines or imprisonment.
4.3.5 The National Environmental (Pollution Abatement in Mining and
Processing of Coal, Ores and Industrial Minerals) Regulations 2009
In addition to Nigeria’s commitment to international guidelines, The National
Environmental (Pollution Abatement in Mining and Processing of Coal, Ores and
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Industrial Minerals) Regulations 2009472, was enacted to minimize pollution from the
mining and processing of coal ores and industrial minerals. It requires industries to
apply for up to date, efficient and cleaner production technologies, and also pollution
prevention measures that will yield environmental and economic benefits.473 They also
specifically regulate fugitive emission limits and air pollutant sources, as listed in its
schedule, which sets maximum allowable levels of pollutants sources, from sites
processes and other sources in the mining and processing of coal, ores and industrial
minerals.474 They provide that persons involved in these industries should ensure
conformance with prescribed guidelines for safe levels of air pollutants tolerable to
human, plant, animal and aquatic life.475
The regulations also prohibit activities that impact ambient and indoor air levels from
conventional and specific pollutants, which includes activities from construction,
mining and quarrying, trucking, tailings and ponds demolition, and blasting; as well as
chemicals such as benzene, carbon monoxide, nitrogen dioxide, and sulphur dioxide set
out in the 10th and 11th schedules to the Regulations.476 To prevent and control pollution,
the regulations require operators to submit a written plan for the control of fugitive
particulate emissions, and also as a condition for an air pollutant discharge permit, to
measure air pollutant emitted and develop and implement a plan to control them.477

472

The National Environmental (Pollution Abatement in Mining and Processing of Coal, Ores and
Industrial Minerals) Regulations, Laws of The Federation of Nigeria, 2004 c N164.
473

Olawuyi, supra note 50 at 101.

474

Ibid.

475

Ibid.

476

Ibid.

477

Ibid.

126

4.3.6 The National Environmental (Ozone Layer Protection) Regulations, 2009.
These Regulations478 prohibit the import, manufacture, installation, sale or purchase of
facilities that produce ozone depleting substances. It also prohibits the manufacture for
local consumption, or export of products which contain ozone-depleting substances and
are used in photography, cleaning electronic equipment and agents in plastic
manufacturing.479 The regulations also expressly prohibits the release of ozone
depletion substances into the atmosphere subject to an exception for air purging
devices, some of which have phase out dates of January 2010, 2015 and 2030
respectively.480
The regulations also, subject to a phase out date, prohibits the installation, dismantling
of equipment that contain ozone depleting substances, and in the case reclamation,
recycling, or re-using of such equipment, it must be under the supervision of a
technician trained in ozone depleting substances.481 The regulations further prohibits
the importation, manufacturing, sale, or purchase of fire-fighting equipment that
contain a certain percentage of ozone depleting substances subject to the use of this
equipment in aircrafts, military equipment, or for recovery of halons contained in them.
In the same vein, it prohibits the manufacture, sale or lease of pressurized containers,
which contain 10 kilogrammes or less of ozone depleting substances, subject to
medicinal options. Like other regulations, it sets out permit regime, content of permits
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and authorizations as well as prescribe offences and liability for committing the
offence.482

4.4. Application of International Environmental Law in Nigeria
(Ratified Treaties)
As previously stated, Nigeria is a party to several international environmental
agreements. However, for an international treaty to have force of law in Nigeria, in
addition to signature, ratification and accession, the treaty/convention has to be
domesticated or have the force of law by way of local enactment.
By virtue of Article 24 of the African Charter483, the rights of all people to a healthy
environment was recognized and it provides thus: “All people shall have the right to a
general satisfactory environment favourable to their development and States shall have
the duty individually or collectively to ensure the exercise of the right to development”.
As earlier identified, the Constitution of the Federal Republic of Nigeria 1999 in section
20 recognizes the right of all citizens to a healthy environment. However, this right falls
under the non-justiciable section of the constitution. Notwithstanding the nonjusticiability of this right, Nigerians can lay a claim to environmental rights by relying
on international and regional instruments, which Nigeria is a signatory to and has been
ratified accordingly. An example is the African Charter which has been domesticated
and included into Nigerian law by virtue of the African Charter on Human and People’s
Right (Ratification and Enforcement) Act.484
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Section 1 of the African Charter on Human and People’s Right (Ratification and
Enforcement) Act provides
As from the commencement of this Act, the provisions of the African Charter on
Human and People’s Right which are set out in the Schedule of this Act shall, subject
as thereunder provided have force of law in Nigeria and shall be given full recognition
and effect and shall be applied by all authorities and persons exercising legislative,
executive or judicial powers in Nigeria.485

Presently, Nigeria is a party to both the Vienna Convention for the Protection of Ozone
Layer, and the Montreal Protocol to the Vienna Convention for the Protection of the
Ozone Layer.486 Nigeria is also a party to the Stockholm Convention on Persistent
Organic Pollutants, and it signed this Convention on the 23rd of May, 2001 and ratified
it on the 24th of May 2004. Nigeria is also a party to the United Nations Framework
Convention on Climate Change (UNFCCC) and its Kyoto Protocol. It acceded to, and
signed the UNFCCC on the 13th of June, 1992, ratified on 24th August, 1994, and it
entered into force for Nigeria on 27th November, 1994.487
Nigeria acceded to the Kyoto Protocol on the 10th of December, 2004, and it entered
into force in Nigeria on 10th March, 2005. In addition, Nigerian in furtherance of its
obligations under the climate change regime, has submitted its first national
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communication as required under article 12 of the UNFCCC on 17th November,
2003.488
To further buttress the above, one of the specific functions of the NESREA Act as a
local enactment is the regulation and control of air pollution, and the protection of the
ozone layer which include the enforcement of compliance with the provisions of
international agreements, protocols, conventions and treaties on the environment,
including conventions on climate change, ozone depletion, amongst others; and
enforcing the environmental regulations and standards on air through compliance
monitoring.489 However, as previously noted this regulation as it relates to air pollution
excludes the oil and gas sector.
In light of the above, it is evident that Nigeria has to an extent, demonstrated a
reasonable level of commitment with respect to complying with these instruments. It
has enacted and domesticated some international treaties into its local framework for
the purpose of protecting its environment and ensuring compliance with international
standards.
However, despite these robust provisions, much work is left to be done with respect to
the Nigerian environmental laws and its level of compliance as well. Under the Nigerian
EIA, there has been the lingering problem of implementation, which is the problem of
turning policies into action. Generally, policies are drawn with the intention of
implementation, however, these environmental agencies have failed woefully in their
obligations to translate these environmental policies into practical realities. Thus, there
is still the existing problem of oil spillage, gas flaring and other problems associated
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with oil and gas activities and the need for environmental agencies to follow through
with environmental policies.490

4.5. The Environmental Review of Oil and Gas Activities as a Major
Contributor of Greenhouse Gas Emissions in Nigeria
In the Niger Delta region of Nigeria, the lasting impact caused by oil spillage and gas
flaring is one that is inestimable and has irreversibly altered the balance of the entire
environment. For example, as a result of the High frequency of oil spills in the Niger
Delta, many local communities have been destroyed, drinking water have been
contaminated causing serious health problems to the inhabitants of the Niger Delta and
the ecosystem and soil composition have altered irreversibly.491
Studies show that in the Niger Delta, a year’s supply of food is often destroyed by only
a minor leak oil, debilitating the farmers and their families who depend on the land for
their livelihood.492
Over 3,000 inhabitants of the Niger Delta have died from drinking contaminated
water.493 Offshore spills, which are usually much greater in scale, taint coastal
environments in the Niger Delta, causing a decline in local fishing production.494 The
rainforest which previously occupied 7,400km2, has disappeared. Also, oil spillage has
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destroyed the mangrove forest in this region.495 Estimates suggests that 5-10% of the
Nigerian mangrove ecosystems have been wiped out by oil, which acidifies the soils,
thus halting cellular respiration and starving plant roots of oxygen.496
The overall adverse effects of oil exploration in the Niger Delta, Nigeria, have been
summarized as follows:
We witnessed the slow poisoning of the waters of this country and the destruction of
vegetation and agricultural land by oil spills which occurs during petroleum
operations… we don’t have pipe borne water here, our only source of drinking water
is the surrounding stream and creeks, but we can no longer drink the water because it
has been polluted. Everywhere you go, you see dead fishes and layers of crude oil.497

Oil spills bring about devastating and sometimes irreversible damage to wetland
ecology, wildlife and biodiversity, most of which have been accorded legal protection
in national and international law. Oil spills also put Nigeria in violation of various treaty
obligations under international law.498
In addition to the above, we have the adverse effects of gas flaring which are also
plaguing the Nigerian environment. Gas flaring simply refers to the burning or release
of natural gas that cannot be processed or sold into the atmosphere. There are several
reasons why it may be necessary to flare gas during drilling, production or processing.
Flaring gas is also used to release gas during an emergency situation where equipment
or piping becomes over-pressured. Flares are used as an outlet during maintenance and
equipment repairs.499 In these scenarios, the flare is operated temporarily until the
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emergency situation is resolved, or until maintenance activities have been completed.
Flaring is also used to dispose of volumes of sour gas containing Hydrogen Sulphide
(H2S) and waste gas containing contaminants such as H2S and Carbon Dioxide
(CO2).500
However, a great deal of gas flaring at many oil and gas production sites in developing
countries such as Nigeria has little or nothing to do with protection against emergency
situations or over-pressuring industrial plant equipment.501
Gas Flaring is a major contributor to environmental degradation and climate change,
and has resulted in incalculable damage to Nigeria’s environment. The main effects of
gas flaring have been in the form of acidic precipitation. The incineration of sour gas in
the crude oil production process produces sulphur oxides, which are released into the
atmosphere. The end result of these compounds, namely oxygen and water, is what is
commonly referred to as sites which often are situated close to villages, producing
‘soots’, which are deposited on building roofs of nearby villages. When it rains, this
soot runs off the roofs of building and pollutes the soil and water aquifers of the people.
The problem of acid rains is evidenced by the fact that the corrugated iron roofs of the
people now last less than five years.502
Environmental effects and issues from gas flaring have persisted in the world for several
decades. According to a World Bank sponsored study, gas flaring is one such
anthropogenic activity defined as the wasteful emission of greenhouse gases (GHGs)
that causes global warming, disequilibrium of the earth, unpredictable weather changes.
It is a major natural disaster because it emits a cocktail of benzene and other toxic
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substances that are harmful to humans, animals, plants and the entire physical
environment. Gas flares contain over 250 toxins and are detrimental to ecosystems and
biodiversity with environmental and economic implications. This practice releases vast
amounts of energy into the environment and emits greenhouse gases.503 Gas flaring is
also a major source of noise pollution which emanates from gas flaring stations and this
has adverse effects on both people and animals. Many people in the Niger Delta region
have suffered from hearing loss due to the noise caused by gas flaring.
In the same vein, there are also the lasting effects of chemical dispersants used during
clean-up. For example, residents of affected areas have complained about health
problems such as asthma, breathing difficulties and pain, headaches, nausea, throat
irritation and chronic bronchitis.504 These health concerns can bring about substantive
causes of action in toxic tort for exposure to dangerous substances and chemicals. In
the Nigerian case of Jonah Gbemre v Shell,505 the Nigerian Federal Court held that gas
flaring and oil spillage by Shell in the course of their oil exploration and production
activities in the applicant’s community were violations of the fundamental right to a
healthy environment and dignity of human persons. This right is also guaranteed by the
Constitution of the Federal Republic of Nigeria and the African Charter on Human and
People’s Rights, which provide that every individual shall have the right to enjoy the
best attainable state of physical and mental health.506
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Furthermore, the activities of oil and gas exploration companies have also led to loss of
property and the forced displacement of persons from their traditional ancestral homes,
loss of income, business and profit rights by farmers, fishermen, charter boat operators,
hotel and tourist management. Subsistence rights were recognized in the Yanomami
Case where in the Inter-American Commission called on states to restore, protect and
preserve the rights of Indigenous peoples to their ancestral territories because they
depend upon them for farming, hunting, subsistence and continuity of life. To protect
subsistence, International environmental law places a duty on the polluter corporation
to pay victims of oil pollution adequate compensation for economic and pecuniary
losses incurred. For example, in line with this obligation, after the Deepwater Horizon
explosion, BP announced a 20 billion dollars escrow fund that would be used to
compensate businesses and workers in Louisiana, Mississippi, Alabama, Florida and
Texas, whose financial livelihood suffered as a result of the oil spill.

4.6. The need for Public Participatory Rights in Nigeria’s
Environmental Impact Assessment process
Just like Canada, Nigeria operates a fossil driven economy and, as a result, its
environment has been plagued with varying degrees of pollution. Every citizen in
Nigeria has been affected by this intensified degradation; however, the impact comes
in different levels. Amongst the affected Nigerian citizens are the Niger Delta indigenes
on whose native lands most oil and gas exploration and production actually take place.
The fact that so many oil and gas exploration projects, from drilling, refining to gas
flaring, have had negative impacts on the traditional lands at the same time that the
Niger Delta people in both remote communities and inner cities suffer from
environmental, economic, energy poverty and energy insecurity is clearly a problem of
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distributive injustice.507 Hence, the need for public participation and involvement in all
projects likely to affect the environment, subsistence and traditional lands of the people.
Currently public participation is recognized in some form under the EIA. By virtue of
section 7 of the EIA Act, before the Agency
gives a decision on an activity to which an environmental assessment has been
produced, the Agency shall give opportunity to government agencies, members of the
public, experts in any relevant discipline and interested groups to make comment on
the EIA of the activity.508

Also noteworthy is section 36 (b) of the EIA Act where the review panel in its
assessment process is required to “hold hearing in a manner that offers the public an
opportunity to participate in the assessment.” These sections form the bedrock for
public participation in Nigeria’s EIA process.509
As earlier discussed, over five decades of oil exploration and production activities have
left the Niger Delta’s environment severely degraded in what has been described as
“ecological warfare” against the Niger Delta. 510 Other issues which have raised
concerns and which emerge from the natural resource exploration in the Niger Delta
include insecurity, political instability, loss of traditional lands and aspects of culture,
loss of social amenities, and a wanton violation of human rights by state authorities.511
In the same vein, the emergence and exploration of oil in the Niger Delta region led to
a number of protests on the basis that the existing framework for exploiting the

507

Hurlbert supra note 361.

508

See EIA Act, supra note 446.

509

Fasina, supra note 3 at 77.

510

Alkelegbe, supra note 419 at 442.

511

Olawuyi, supra note 50 At 146

136

resources would not foster development in the region. Over the years, the Niger Deltans
have
protested against environmental degradation, their non-participation in the
development and management of the resources, the non-payment of compensation or
inadequate compensation for oil operation damage, and underdevelopment of their
area, despite huge revenues accruing from the resources.512

In a nut shell, the discovery of oil gave the Niger Deltans a new twist and brought into
the public sphere a cacophony of local voices that otherwise might have remained
marginal and unheard.513
A classic case that sufficiently highlights the participatory rights and the agitations of
the Niger Deltans is the Social and Economic Rights Action Centre and the Centre for
Economic and Social Rights v Nigeria (SERAC.)514 Wherein the matter was brought
before the African Commission on Human and People’s Rights by the SERAC on
behalf of the people of Ogoni land in 1996. The plaintiffs alleged violations of articles
2, 4, 16, 18 (1), 21 and 24 of the African Charter515 resulting from several abuses
occasioned by the government’s stake in oil exploration activities in the area inter alia
that the oil development operations in the area caused environmental degradation and
health problems resulting from the contamination of the environment; that the oil
consortium disposed toxic wastes into the environment and local waterways in violation
of applicable international environmental standards; that the consortium also neglected
and/or failed to maintain its facilities causing numerous avoidable spills in the
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proximity of villages thus resulting in contamination of water, soil and air, which has
had serious short and long-term health impacts. They alleged that the Nigerian
Government has condoned and facilitated these violations by placing the legal and
military powers of the State at the disposal of the oil companies.516
In addition, SERAC also alleged that the Nigerian government had neither monitored
operations of the oil companies nor required safety measures that are standard
procedure within the industry, and also withheld information on the dangers created by
oil activities.517 Unfortunately, the Government of Nigeria did not require oil companies
or its own agencies to produce basic health and environmental impact studies regarding
hazardous operations and materials relating to oil production, despite the obvious health
and environmental crisis in Ogoni land, and additionally refused to permit external
monitoring of the situation by scientists and environmental organizations.518 SERAC
also alleged that the Nigeria government did not require oil companies to consult
communities before beginning operations, even where the operations posed direct
threats to community or individual lands. They also alleged that over the years, the
Nigerian government and security forces attacked, burned and destroyed several Ogoni
villages and homes which in turn affected Ogoni food sources through a variety of
means, resulting in malnutrition and starvation.519
In its decision, the Commission found that the Federal Republic of Nigeria was in
violation of Articles 2, 4, 14, 16, 18 (1), 21 and 24 of the African Charter; and appealed
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to the government of the Federal Republic of Nigeria to ensure protection of the
environment, health and livelihood of the people of Ogoni land by:
(1) Stopping all attacks on their communities and leaders and permitting citizens and
independent investigators free access to the territory;
(2) Conducting an investigation into the human rights violations described above and
prosecuting officials of the security forces, and relevant agencies involved in human
rights violations;
(3) ensuring adequate compensation to victims of the human rights violations,
including relief and resettlement assistance to victims of government sponsored raids,
and undertaking a comprehensive clean-up of lands and rivers damaged by oil
operations;
(4) Ensuring that appropriate environmental and social impact assessments are
prepared for any future oil development and that the safe operation of any further oil
development is guaranteed through effective and independent oversight bodies for the
petroleum industry520 and
(5) Providing information on health and environmental risks and meaningful access to
regulatory and decision-making bodies to communities likely to be affected by oil
operations.521

All of these economic, social and environmental impacts on the Niger Delta community
call for urgent legal and strategic actions to be taken. However, despite the
overwhelming evidence of unsustainable oil production practices by many
multinational oil companies operating in the Niger Delta, successive Nigerian
governments have either looked the other way or have in most cases colluded with these
companies to lower sustainability standards, in return for illegal gains and corrupt
gratifications.522
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The above discussion on the environmental degradation in the Niger Delta region thus
forms the basis for the Niger Deltans’ participation and also, why they are in a best
position to participate in and decide which developmental projects should be approved
or rejected in their territory and on their native lands, in order to minimize the
degradation of the ecological and biological systems in the Niger Delta.
In light of the above, it becomes apparent that they should be accorded priority with
respect to public participation in the EIA process in Nigeria. They need to be actively
involved and given a seat at the table to be able to make positive contribution and
decisions in projects that are likely to affect their traditional land use right, means of
subsistence and of all, their constitutional right to a clean and healthy environment.

4.7. Summary.
The focal point of this chapter has been to examine the background context of
sustainable development policies in the Nigeria legal system, with its major focus on
the environmental problems caused by unsustainable oil and gas activities in Nigeria
especially the Niger Delta region. It has also brought to bear, the impacts of these
unsustainable practices, highlighting the existing lacunas in the applicable positive and
international law and the extent to which improved public participation and
involvement of the Niger Delta region is needed in the Nigerian EIA system in order
for there to be a fair balance between the economic goals of the government and
prospecting companies as well as the environment and traditional rights of the people
affected.
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Chapter 5 – Recommendations and Conclusion
5.1. Introduction
This thesis has been able to shed considerable light on the import of climate change and
its impact on our environment and atmosphere. It has also stressed the importance of
practicing sustainable development in other for the benefits of “conventional
development” not to outweigh or compromise the promise of a healthy environment
and the ability of future generations to meet their own developmental needs.
Drawing upon the respective case studies of Alberta Oil Sands in Canada and Niger
Delta Oil and Gas exploration in Nigeria, this thesis has illustrated how man’s quest to
meet his economic, social, environmental and developmental goals has been gravely
undermined by his unsustainable practices and techniques in achieving these. It has also
examined in detail the components of the international and domestic enactments
applicable in the two jurisdictions (Canada & Nigeria) and how these laws have helped
to shape the activities and projects likely to affect the environment as a whole.
In the process, loopholes have been identified in the existing EIA systems of the two
jurisdictions, including weak enforcement mechanisms, lack of adequate public
participation, multiplicity of roles by the enforcing authority, and the need for
harmonization of environmental laws and roles.
It is evident that the field of climate change and sustainable development has been
sufficiently provided for in International Law in the hope that ratifying member-states
would follow through to the letter with the provisions of these laws in order to save the
planet and the environment.
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Despite these robust provisions, the earth continues to suffer extreme degradation as a
result of human activities in exchange for economic and developmental gains. 523
Amongst the factors that limit sustainability is the lingering problem of implementation,
which is the failure of turning policies into actions. Many nations (especially Nigeria)
have failed woefully in translating these notions of sustainability into practical
realities.524
There is also the problem of feasibility clogging the wheels of achieving sustainability
in our world. Feasibility in this context refers to technical, legal, administrative,
political, ethical and cultural feasibility. Generally, policies are drawn with the intention
of implementation; however, this does not appear to be the case with sustainable
development policies. In this regard, the underlying questions policy makers should
always advert their minds to are the following to wit:
(1) Do we understand the intricacies involved in executing this policy?
(2) Do we possess the intelligence and financial capacity to implement this policy?
(3) Do we understand the moral values and standards on ground to invoke this policy?
(4) Do we have the legal framework to back up and enforce this policy and
(5) Do we possess the will power to act and get things done?
Where these puzzles are adequately resolved before the enactment of laws, it may have
a different effect on the implementation of the said policy.
Furthermore and with respect to international Law, It is not enough to make or create
an important treaty for the peaceful co-existence of states and protection of the global
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environment and then such treaty remains a non-binding instrument or a Soft–Law for
ratifying member-states. In my view, the purpose of creating such International Law
will wholly be defeated if same cannot be properly enforced (whether in whole or in
part) in the case of a breach. Despite the fact that most international laws in addition to
being ratified come into force by way of consensus and political pressure, however, to
my mind, it is pertinent for the international community to devise a means in which
nations who ratify these treaties are held accountable to the rest of the other ratifying
member-states where they fail to uphold the tenets and principles of any treaty they
breach.
For example, the ozone layer is said to be a layer in the atmosphere, located in the
stratosphere, several miles above the surface of the earth, where there is a huge
concentration of ozone (O2), a gas that occurs naturally in the atmosphere.525 The ozone
layer plays a vital role in shielding humans and other living organisms from ultra violet
(UV) rays that would normally reach the earth. These rays are absorbed in the ozone
layer thereby protecting plants, animals and humans from devastating effects of direct
exposure.526
Recent findings have revealed that the ozone layer is being depleted on a daily basis
and the implication of this can cause irreversible harm such as global warming and
climate change. It is therefore critically important to create enforceable and binding
local laws as well as persuasive international treaties geared towards sustainability and
ensure that same is implemented and upheld to the core in order to prevent or at least
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mitigate further damage to our atmosphere.527 To further strengthen the enforcement
mechanism, the international community through the International Court of Justice may
assist to hold defaulting nations accountable when they fail to meet emission targets or
comply with international policies which they are bound by. In a bid to ensure
compliance from member-states, heavy fines may apply against the defaulting nation.
This is a development much to be welcomed and can help to tackle the current trends
of climate change.

5.2 Towards a Greener Economy: The Way Forward –
Recommendations
Flowing from the above, the importance for nations to reduce their dependence on a
fossil fuel based economy and transit to a green economy cannot be over-emphasized.
It is one that is no longer an option but a necessity. With the overwhelming evidence of
the potential and emerging impacts of global climate change on human life and survival,
policy makers across the world are increasingly considering sustainable options as a
way to saving the planet.528 To transit towards a green economy, it is necessary to
promote sustainable development in various sectors. In this context, the following six
recommentaions are made:
5.2.1 Conducting Standard Environmental Impact Assessments
As previously explained, Environmental impact assessment (EIA) can best be described
as the systematic identification and evaluation of the potential impacts of proposed
projects, plans, programs, or legislative actions relative to the physical, chemical,
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biological, cultural, and socioeconomic components of the environment.529 The
International Association of Impact Assessment (IAIA) refers to an EIA as a process of
identifying, predicting, evaluating and mitigating the biophysical, social and other
relevant effects of proposed development proposals prior to major decisions being taken
and commitments made.530 Proposed actions do have a trade-off and the EIA clarifies
them, leading to a more structured decision making process. An Environmental Impact
Assessment (EIA) is used to ensure the integration of the environment with
developmental activities. The EIA as a tool seeks to ensure sustainable development
through the evaluation of those impacts arising from major activities (policy, plan,
program, or project) that are likely to have significant environmental effects.531
Also, one of the ways to limit the short and long term impacts of climate change is to
ensure that transparent environmental impact assessments (EIAs) are conducted prior
to the approval of projects, so as to show clearly their likely environmental and health
impacts.532
Therefore, there is a need for impacts (whether short or long term) to be thoroughly
predicted and detected before projects are in fact carried out. These impacts may be
adverse, beneficial, temporary, permanent, long term, short term, medium, reversible
or irreversible. Impact prediction involves the identification and evaluation of how the
activities of the proposed action will impact negatively or positively on the various
components of the environment. This way, the effects of these projects on the
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environment can be properly analysed in order to know which one is likely to cause
harm or improve the environment.
5.2.2 The Utilization of Renewable Energy
Renewable energy is perceived as an option for diversifying energy sources and
substituting fossil fuels with renewable energy sources.533 Renewable energy includes
all forms of energy that comes from natural resources such as wind, sunlight, water,
geothermal, marine including wave, biogas, fuel cell; waves, tides and heat. Power
generation through renewable energy sources range from powering homes using solar
panels, wind energy, hydroelectric power, biogas and biofuels. Biofuels include fuels
produced and derived from plants, biomass and other living organisms such as fat from
animals and vegetable oil.534
Although a handful of developed countries (such as Canada) are gravitating towards
renewable energy sources, developing countries such as Nigeria are yet to explore such
options as a result of lack of technology and insufficient funding. Stable power/energy
supply is still a challenge in developing countries, and this affects not only the
environment but also the industrial productivity levels and economies of these
countries. Thus, there is a need for these developing countries to take on initiatives that
support the utilization of renewable energy sources in order to preserve the
environment. By so doing, there will be paradigm shift from reliance on fossil fuel to
reliance on cleaner sources of energy such as sun (solar), water (hydro), wind and
others.
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5.2.3 The Transfer of Technology and Investment to Developing Countries
Some of the environmentally sustainable technologies required for greening the
economy are not manufactured or available to a long list of nations, notably the
developing nations (such as Nigeria). Therefore, there it is necessary to import and
transfer modern and up-to-date technologies such as solar panels, wind turbines,
hydroelectric technologies and remote sensing devices that are critical to renewable
energy investments.535 Also, the local laws of these countries must be reformed in order
not to frustrate the inflow or importation of new sustainable technologies.536
5.2.4 Promoting Research and Development
There is a dire need for all nations to continuously invest in research and development
as this can be an effective means of stimulating the innovation necessary to transition
into a green economy. Research and development also have an important role to play
in helping to adapt renewable energy technologies to local needs and building capacity
through the fostering of skills and local enterprise.537 Promoting research in modern
technologies is crucial for designing political strategies for renewable energies and for
carbon mitigation. Furthermore, enhancing the dialogues between science and policy is
essential to achieve a consistent global approach which takes into account the maturity
of the different renewable energy technologies.538
Fortunately, this is already a trend in most developed countries such as Canada;
however, developing countries like Nigeria need to step up to this position because the
fight against climate change is a collective (team) fight and same cannot be achieved
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by a group of developed countries alone but by the combined efforts of all nations of
the world geared towards the common goal of “sustainability”.
5.2.5 Post Decision Monitoring, Evaluation and Adjustment
The best policies are those that can be adapted in light of new information. This requires
a continual assessment of the underlying objectives of the policy as circumstances
change. By maintaining a focus on desired outcomes, policies are more likely to be
adapted in ways that support their original purpose.539 Monitoring in this context refers
to the measurement of environmental variables after a development proposal has been
initiated. It is a tangible link between the proposal and the mitigation measures. It
usually consists of a program of repetitive observation, measurement and recording of
environmental variables and operational parameters over a period of time for a defined
purpose.
There is therefore a need for policy makers to set up a body designated to spearheading
Green Economy Initiatives. Such unit will help coordinate the overall green economy
programme, foster cooperation between different governmental units and ministries and
monitor progress on how the scheme is being translated and implemented.540 Also by
creating a green economy unit, the said unit will be able to implement and monitor the
overall green economy policy to ensure that governmental programmes and policies are
in harmony with environmental objectives. This development will help to resolve
competing objectives and continually bring the federal and lower tiers of government,
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and other stakeholders together on matters relating to the environment, natural
resources and energy.541
5.2.6 Improved Public Participation in Environmental Impact Assessments
Reflecting on the two case studies of Nigeria and Canada, representing developing and
developed countries respectively, it is evident both countries have been able to develop
their own EIA processes. In a bid to strengthen their EIA process they have ratified a
plethora of sustainable and environmental treaties proposed by the international
communities and, in addition, they have enacted their own domestic laws to further
strengthen domestication and local enforcement. This, to my mind, is a commendable
effort. However, there are still a lot of lacunas present in the participation process and
much improvement yet to be done.
For example, on the issue of public participation in Canada, these rights though not
expressly entrenched in the Canadian constitution have however been adequately
recognized in our various courts and daily judicial interpretation and as much as the
Indigenous people are said to be involved in the assessment process, the extent of their
participation recognition is limited to titles and position they occupy. The interests of
the indigenous people are represented in forums such as environmental review panel
hearings; however, in terms of actual decision making, they are left out of the equation.
The non-Indigenous personnel carry out the function of making the final decisions and
this entirely defeats the idea behind Indigenous participation and involvement in
environmental and land matters.
In the case of Nigeria, much is left to be done with respect to the environment. Although
our laws adequately provides for participatory rights of the indigenous people and host
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communities, this provision is however dormant in actual practice as the grass root
indigenous people are barely involved nor adequately compensated by prospecting
companies. Inestimable damage has been recorded on their lands for decades and not
much progress has been made in these host communities.
In my opinion, environmental problems cannot be effectively solved by the arms of
government alone. Protecting the environment requires the joint effort of both the
government and the public. For this pre-requisite of public participation to be fully
achieved and practical in nature, it has to be integrated into the workings of
governments and into the thinking of the public. To this effect, public participation
should not merely be seen as a requirement of law but as a positive step towards
achieving an effective Environmental Impact Assessment process and ensuring a
sustainable environment.542
An analysis of both Canada and Nigeria will reveal that they both have included in their
Environmental Impact Assessment process, the requirement of public participatory
rights. However, on the issue of enforcement, Canada seems to be way more compliant
than Nigeria. For example, Canada has adopted a participant funding scheme, and also
adopted UNDRIP, both of which support and motivate effective participation in
Canada’s EIA process. Both countries however need to fully recognize the importance
of involving the public as it can be argued that the only way oil and gas activities can
be peacefully carried out is if all those with an interest in the land have a voice and a
seat at the table with respect to the process of development of oil and gas projects.
Regulatory authorities should recognize and respect the relationship local communities
(in Canada and Nigeria), especially Indigenous peoples and Niger Deltans, have with
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their lands, including beliefs in sacred forests and species.543 The construction of oil
and gas projects on such lands and killing of such animals is a failure by the
governments of both countries to respect such values and beliefs, and leads to
displacement of people living on such lands.544
In addition, the failure of both Nigeria and Canada to become parties to the Aarhus
Convention represents a lack of commitment on the part of both countries to fully
implement the highest environmental standards on public participation. It is important
that both Nigeria and Canada consider the ratification of this Convention. This can help
to restore the public’s confidence and directly strengthen the public participation
process as each country fulfils its international obligations by adhering to the provisions
of the Aarhus Convention.
Lastly, both government and prospecting companies need to eradicate the mind set of
viewing public participation as a form of impediment or delay in the proposed project,
rather same should be considered as a means of integrating the fears and concerns of
persons who naturally understand the workings and balance of the land (environment)
than themselves. This will serve as a peaceful tool for balance and co-existence amongst
all parties (i.e., Indigenous persons, government and prospecting company).

5.2. Conclusion
In light of the above, it becomes glaring that with emerging signs of temperature change
all over the world, it is now widely accepted that climate change is real, that human
emissions of greenhouse gases are a cause and if left unchecked, climate change may
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lead to extreme weather events such as drought and flooding, it may threaten food
security, lead to ill-health and economic decline in nations of the world.545
The cause of current climate change is largely attributed to human activity, like burning
fossil fuels, like natural gas, oil, and coal. Burning these materials releases what are
called greenhouse gases into earth’s atmosphere. There, these gases trap heat from the
sun’s rays inside the atmosphere causing earth’s average temperature to rise. This rise
in the planet's temperature is called global warming. The warming of the planet impacts
local and regional climates. Throughout Earth's history, climate has continually
changed. When occurring naturally, this is a slow process that has taken place over
hundreds and thousands of years. The human influenced climate change that is
happening now is occurring at a much faster rate.546
The preamble to Agenda 21 begins by recognizing thus:
Humanity stands at a defining moment in history. We are confronted with a
perpetuation of disparities between and within nations, a worsening of poverty, hunger,
ill health and illiteracy, and the continuing deterioration of the eco-systems on which
we depend for our well-being. However, integration of environment and development
concerns and greater attention to them will lead to the fulfilment of basic needs,
improved living standards for all, better protected and managed ecosystems and a safer,
more prosperous future.547

It becomes evident that our earth is in dire need of sustainable development policies for
the salient purpose of redefining progress to include environmental protection and
restoration in addition to achieving other economic and developmental goals.
Sustainability as a whole would change the relationship between our economy and the
environment. Sustainability in this context is not about the economy vs the environment
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but more of fostering a partnership between economic growth and environmental
restoration.
It is also pertinent to understand the fact that sustainable development is not a simple
one-size fits-all plan for an ideal society.548 It is not focused solely on the environment.
Sustainable development is not limited to physical planning models or projects. It
includes and must reach beyond such narrow perspectives.549 It involves more than
simply receiving public input on plans; rather, it often works best when efforts grow
out of the community itself. It is both bottom-up and top-down set of activities. Though
markets and economics are important to sustainable development, it does not accept the
idea that growth alone will answer the challenges we face.550 In a nut shell, the concept
of sustainability understands that development and economic growth are both necessary
and achievable at the same time thus sustainable policies should be encouraged in our
daily human activities.
It is therefore my submission that it is impossible to achieve sustainable development
without actually compromising our environment because basically everything we
require to sustain our daily lives comes from beneath the earth. For example, oil, gas,
oil sands, base metals etc are all derived from the ground and they are all fundamental
to every economy, sector and industry in the world today.
To my mind, the major problem associated with these minerals that drive our present
world is the “mode of harnessing, extraction and refining” that releases substances into
our environment thereby causing climate change. Although it is impossible to
completely do away with earth minerals, we can however mitigate the effect by
548
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549
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controlling the methods of extraction by developing and improving our current
technologies for extraction and consider more options that encourage renewable energy
and recycling as opposed to constantly mining and extracting.
Thus, climate change can best be described as a “necessary evil” in our world that
cannot be completely eradicated but same can be mitigated to help preserve our
environment and meet generational needs. Hopefully, in the not so distant future, policy
makers in different nations of the world will take a lasting stand in their fight against
the build-up of greenhouse gases and climate change in our world by not only
developing local sustainable policies but by ensuring the implementation of these
policies. For example, If each nation ensures that it meets the emission targets and that
it make considerable efforts to improve its modes of extracting or harnessing natural
minerals as provided in the international treaties by virtue of which it is bound, there
will be less build-up of greenhouse gases in our atmosphere that contribute immensely
to climate change.
It is also my view that the feasibility of every policy to be made should be well
considered before its implementation. It will be completely futile to try to implement a
policy that cannot hold water or one that will bring about more hardship rather than
foster the much desired growth or outcome. Policy makers must always understand that
both change and growth are gradual processes and cannot instant thus the transition
from a fossil fuel economy to a green energy should be a gradual rather than an
automatic process.
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